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JURISDICTION AND VENUE 


1. This action is brought under 
the Commodity Exchange Act (7 U.S.C. 
§1-17a), to recover damages resulting 
from defendants' violation of said 


Act, under Sections 4 ana 12 of the 


> 
Clayton Act (15 U.S.C. §§15 and 22), 
and Section 1 of the Sherman Act 

(15 U.S.C. §1), to recover treble 
damages for the violation by the 
defendants of Section 1 Of the 
Sherman Act, and under Section 70e 
of the Bankruptcy Act, 11 U.S.C. 
§110(e), to void a transfer made 


and suffered by plaintiff to 


defendant New York Produce Exchange 


Clearing Association, 


lla 
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2. The matter in controversy 
exceeds the sum or valiice of $10,000.00 


exclusive of interest and costs. 


3. This Court has jurisdiction 
of this action by virtue of 28 U.S.C. 


Sections 1331 and‘1337. 


4. Each defendant is an inhabitant 
of or may be found in the Southern 
District of New York and in the ‘case 
of ‘each corporate or partnership 
defendant transacts business in the 


Southern District of New York. 


II 


THE PARTIES 


5. At all times hereinafter men- 


tioned, IRA HAUPT & CO. (hereinafter 


referred to as "Haupt") was a limited 


12a 
Amended Complaint 


partnership formed in accordance. with the laws of the 
State of lew York and was engaged in a general securi- 
ies and « wodities brokerage and coinmission business, 
ormerly with an office and principal place of business at 
No. UL Broadway, New York, New York. During 1963 
and for many years prior thereto, Haupt was registered 
with and represented in membership on the New York 
Produce Iixchanpe and 


New York Produce Exchange Clearing Association. 


vas a clearing; member of th 


G. On March 23, 1964, an involuntary petition in bank- 
rupley was filed against Haupt in the United States Dis- 
trict Court for the Southern District of New York. Said 
procecdings were referred generally to the IIon. Mdward 
J. Ryan, Referee in Ban) rupley and on June 26, 1964, 
raid Referee in Bankruptey entered a decree adjudging 
Haupt a bankrupt. On October 6, 1964, plaintiff was 
duly appointed 'Trustee of the bankrupt estate of Haupt 
and thereafter qualified, and vlaintiff is presently the 


duly qualified and acting Trustee in Bankruptey of Haupt. 


7. This action is instituted pursuant to leave of the 
Hon. Edward J. Ryan, by order dat)? Mareh 21, 1966. 


8. Defendant New York Produce Mxehange (herein 
after referred to as “Exchange” 
tion organized and existing under the Jaws of the State of 
New Yor), maintains an exehange and other facilities for 
the purchase and sale of commodity futures contracts at 
No. 2 Broadway, New York, New York. 


), a membership corpora- 


9, Defendant New York Produce xchange Clearing 
Association (hereinafter referred to as “Assoc ton”), 2 
stock corporation org nized and existing undcr ws of 
{he Stute of New York, mai 
ance of commodity futures contrrets purchased and sold on 
the Mxchange at 60 Beaver Street, New York, New York. 


ins facilities for clear- 


10. Pursuant to the Charter o® By-Laws of the 
xchange: membership in the Jox: ‘ange is limited to 
individuals, and organizations secking the privileges of 
membership ia the Mxehange must be registered on the 
Exchanve through a partner, in the ease of partnerships, 
and through an authorized person in the case of corpora- 
fions; and inanagement of the Exehange is vested in a 
poard of Managers consisting of the President, Vice- 
President, Treasurer and twelve Managers who must he 
fairly apportioned from among the various branches of 


trade inferests reprerented in the exchange. 


1. Defendant Donald Vo MaeDonwd (hereinafter re 
ferred fooas “MaeDonald’) was at all times hereimafter 
mentioned am ovber of the Mxchouge, the President of the 


Machonoe, aomenber of (he Msehange’s Board of Managers 


med Chaimman ef its Mxecutive Committes 
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12. Defendant FPalnestock & Co. (di reinafter referred 
to as “adinestock”), a partnership formed in accordance 
with () Jaws of the State of New York, is engaged in a 
general securities and commodities brokerage and commis 
sion business in various states of the United States and in 
the City of New York, with its principal place of busine 
at No. 65 Broadway, New York, New York 


13. At all times hereinafter mentioned, MacDonald wa 
the manager of the commodity department of Falmestock 
and acted as Falnestock’s agent, representative and alter 
ego and under its direction and control with respeet to his 
membership in the xchange and his activities thereon. 
ty virtue of MaeDonald’s or other’s membership in the 
Exchange, Palmestock is registered with the Exchange and 
enjoys the rights and privileges of a firm represented in 
membership on the Exchange, and is subject to the duties 


and obligations of sue membership. 


14. Defendant Harry B Anderson (hereinafter referred 
fo as “Anderson”) was at all times hereinafter mentioned 
a member of the Exchange, a member of the xchange’s 
Board’ of Managers and its Exeentive Committee, and 
Chainnan of the Exchange's Business Conduct Committee 
and Cottonseed Products and Soybean Oil Committee. 


15. Defendant Merril! Lynch, Vierec, Fenner & Smith, 
Incorporated (hereinafter referred to as “Merrill Lynch”), 
a corporation organized and existing under the Jaws of 
the State of Delaware, is engaged in a general scenrities 
and commodities brokerage and commission business in 
various states of the United States and in the City of 
New York, with its principal place of business at 70 Pine 
Street, New York, New York. 


16. At all tines hereinafter mentioned, Anderson was 
a Partner or Vice-President of Merrill Lynch and acted 
as Merrill Lynch’s agent, representative and alter ego and 
wider its direetion and control with respect to his member 
ship in the Exchange and his activities thereon. By virtue 
of Anderson's or other’s membership in the Exchange, 
Merrill Lynch is registered with the Mxchange and enjoys 
the rights and privileges of a firm represented in member- 
ship on the Mxchange, and is subject te the duties and 
obligations of such membership. 


17. Defendant Walter CG. Klein (hereinafter referred 
fo as “Klein") was at all times hereafter mentioned a 
member of the Exchange, aid a member of the Exchange's 
Board of Managers and its lMxccutive Committee, 

18 Defendant Bonge Corporation (hereinafter referred 
toons “Bonre"), a corporation ovpanized and) existing: 
wnder the laws ef the State of New York, is engaged in 


the husiness, atveng other Ching, of buying and selling 


conmmodities in various: states of the United States and 


wo 
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in the City of New York, with ils principal place of 
business at 1 Chase Manhe'can Plaza, New York, New 
Youk. 

19, At all dimes hereinafter anentioned, Wlein was the 
President and a dircetor of Bunge and acted as Bunge’s 
agent, representative and alter ego and under its diree- 
fion and control with respect to his membership in’ the 
Exchange and his activities thereon. By virtue of Klein's 
or other’s membership in Exchange, Bunge is registered 
with the Mxchange and enjoys the rights and privileges 
of a firm represented in membership on the Mxchange, 
and js subject to the duties and obligations of such 


membership. 


20. Defendant Hareld JE. Vogel (hereinafter referred 
to as “Vogel”) was at all times hercinafter mentioned a 
member of the xchange, the Viee-Presid: it of the 
Exchange, and a member of the Exchange's Board of 
Managers and its Executive Comittee. 

21. Continental Grain Company: (hereinafter referred 
fo as “Continental Grain”), a corporation oramized and 
existing under the Jaws of the State of Delaware, is 
engaged in the business, among other things, of bnying 
and selling commodities in various states of the United 
States and in the City of New York, with its principal 
place of business at No. 2 Broadway, New York, New 
York. 

22. At all times hereinafter mentioned, Vogel was a 
Vice-President of Continental Grain and acted as Con- 
tinertal Grain’s agent, representative and aller ego and 
under its direction and control with respect to his member 
ship in the exchange and his activities thereon. By vir- 
tue of Vogel's or other’s membership in the Exchauge, 
Continental Grain is registered with the xchange and 
enjoys the rights and privileges of a finn represented in 
membership on the Exchange, and is subjeet to the duties 
and obligations of such membership. 


9 


23. Defendant Sidney Fashena (hereinafter referred 
to as “Washena”’) was at all times hereinafter mentioned 
a mnember of the Exchange, the Treasmer of the 
Bxchange, s member of the Exchange's Board of Mana- 
pers and its Executive Committee. 

24, Delondant 1. Usiskin & Co. (hereinafter referred 
foas “Osishin’). a partnership Porined in accordance with 
the laws of the State of New York, is enraged ty a gren- 
eral connmodities Dbrekeraye and commission business in 
ed Slates ¢ ot in the City of 
New York, with ifs principal place of masiness at No. 82 


Hrondway, New York, New York, 


various states of the Une 


Mo. At all tines hereinafter aonfoned, Pastemn wats 


an emiplevyee or partner Of Usiehin gad nefed aes Uriekin’s 
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agent, representative and alter ego and under its direction 

and control with respeel to his membership in the Ix- 

change and his activities thereon. Ry virtue of Pashena’s 
or other’s membership in the Mxchange, Usiskin is regtis- 
fered with the Jixchange and enjoys the rights and privi- 

 leges of a firm represented in membership on the lx- 
change and is subject to the duties and obligations. of 
such membership. 

26. Defendant Carl R. Berg was at all times herein- 
after mentioned the full-time Managing Director of the 
Exch: 

27. Defendant Solomon J. Weinstein was at all times 
hereinafter mentioned the President of the Association 
and Chairman of its Board of Directors. 

28. Defendant David L. Boyer was the full-time Mana- 
ger of the Association since July 1, 1963 and is presently 
the Secretary-Treasurer of the Association. 


Tir 
Co-Conrsrma‘rors 


29.(2) The following individuals and companies are 
not but are named 
spirators. Each participated in the acts and failures to 
act and in the combination and conspiracy hereinafter 
alleged. 


made defendants herein as co-con- 


At all times hereinafter mentioned, the indi- 
viduals named as co-conspirators were members of the 
Board of Managers of the xchange and were acting in 
such capacity under the direction and control of, and as 
agents, representatives and alter egos of the respective 
companies nained as co-conspirators: 


Individual 
Co-conspirator 


Milton Goldfogle 


Thomas Gowdy 
Wallace W, Iyde 

Otto F. Rehders 

Dirk ). Van Linsehoten 
Dominick R. Comenzo 
Arthar V. Crofton 
James V, Garge 

Carl. Preston 


Willan B. Pucker 


Position in 
the Exchange 


Member of the 
Board of Managers 


Member of the 
Board of Managers 
Member of the 
Board of Managers 
Member of the 
Board of Managers 
Member of the 
Board of Managers 
Member of the 
Board of Managers 
Member of the 
Board of Managers 
Member of the 
Board of Managers 
Momber of the 
Board of Managers 
Member of the 


Board ef Managers 
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Company 
Co-conspirator 


Floor broker 

No company 
affiliation 

T. I. Gowdy & Co. 


Cargill, Incorporated 
11. Hentz & Co. 


Louis Dreyfus Corpo- 
ration 

D. NR. Comenzo & Co., 
Tne. 

hk. Mutton & Com- 
pan,, Tne. 

Holland America Line 

hoor broke: 

No comprny nffiliation 

The Van Tderstine Co, 
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(bh) he followin individuals 


s and companies are not 


made defendants herein but are named as co-conspirators, 


Mach participated in the acts and failures to aet and in ¢ 


fhe combination and conspiracy hereinafter alleged. At 


all times hereinafter mentioned, the individuals mnumned 


as co-conspirators were officers 


and/or direefors of the 


Association and were acting in such capacities under the 


direction and control of, and as 


s 


agrent 


, representatives 


and aller egos of the respective companies named as 


co-couspirators : 


Position i 


n 


the Association 


Company 
Co-conspirator 


Vice-President Kohhneyer & Co. 
—Director 
J. Antonio Zalduando.  Seeretary-Treas. Orvis Brothers & Co. 
-~—)ijrector 
Perry I. Moore Ass't See’y-Treas. Robert Moore & Co. 


— Director 
Sidney ‘Tessler Director 


L. Hudson Leather Director 


Harry A. Zoeller Director 


IV 


Sache & Co., Ineorpo- 
rated 

IIayden, Stone Incor- 
porated 

Hi. Wentz & Co. 


Backerounn or tur Vionavons ALLEGED 


30. On April 19, 1862, 
New York Commercial 
eishiture of the State of 


1S, 1867, hy an Aet of the Le 


A 


/\ 


the xchange was ineorporated 


oviation by an Act of 


Yew York. On February 


lature of the State of 


New York its name was changed {o the New York Produee 


exchange, 


31. "The I6oxc 
providing faciditi 


{hi pureha sand sale of 


dclivery of commodities and 
principle rade, Transactio 
the futur ry of do 


commodities, eamnonly known ¢ 


; 
affected with a national publi 


{ fo 
PACTS 


nS 


is “Sutures contrael 


organized for the purpose of 


ing in transactions involving 


enling for the Suture 


{o inevdeate just and equitable 


in contracts calling for 


wstically produced agricultural 


” 
, are 


interest and are carried 


on by members of the general public Jocated Mhroughont 
the United States and by person 


Jocated throushout the 


United States who ere eneared in the business of buying 
an elling such commodities and the products and hy 

duets thereof in interstate commerce, With the 
execption of price, (he essential (erm of the Sutuves eon- 


fraets bouedt and seldo on the Exchange are specified hy 


{his elite 


{1 furni hed by the 


ste oof futiives contracts 


j the learinnes of 
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such contracts: through the Association, a process by which 
the Association becomes substituted as a seller to the 
buyer and as a buyer to the seller Upon all futures con 
tracts made on the Myehange. 


33. Pursuant to Exchange rules, all futures contraets 
made by members -of the Exchange must be ceared 
through the Association, and all such contracts are subject 
to the Charter, By-Laws and Ruves of the Association. 
Under the By-Laws of the Association, the privilege of 
cleaving contracts through the Association is limited to 
clearing members of the Association and only members 
of the xchange or those enjoying the privileges of 
xchange membership may become cleaving members of 
thle Association. 

34. Pursuant to the By-Laws of the Association, cer- 
tain financial liabilities and obligations are imposed upon 
the individual clearing members of the Association jnclud- 
ing but not limited to individual liability to the Associa- 
tion for losses brought about by the default of a clearing 
member and individual liability for any money judgment 
or decree entered against the Association. Include’ 
among the clearing members of the Association are 
defendants Falnestock, Merrill Lynch, Continental Grain, 
and Usiskin and co-conspirators Cargill, Incorporated, 
K. I". Tutton & Company, Inc., Kohimeyer & Co., Orvis 
Brothers & Co., Bache & Co., Ine., Hayden, Stone Incorpo 
rated, and H. Ientz & Co. 


35, Pursuant to the By-Laws of the Association, clear- 
ing members are required to deposit cerfain original 
margin with the Association on futures contracts which 
have heen cleared through the Association by the clearing 
meinber and the clearing member is also required to 
maintain, from day to day, the value of such futures con- 
tracts. Said daily maintenance of value involves the pay- 
ment or receipt by the Gearing member of the difference 
between the value of the outstanding contraets carried 
by him for customers at the prior day’s settlement prices 
and the current day’s settlonent prices. In the event of 
price declines, clearing members having outstanding Jong 
or purchase positions with the Association must promptly 
forward sins fo the Association which sums are dis- 
tributed to clearing members having: ontstanding: short 
or sie positions with the Association. In the event of 
Inereases In price, clearing; meuhers having outstanding 
short or sale positions must promptly forward sums to 
the Association which sums are distributed to clearing 
members having oulstauding: Jong or purchase positions 
wilh the Association, Payments required as a result of 
such flucluntions in market prices are known as “variation 
marin’. Whihe i is anticipated that the original and 
Varition marin required of the cleariae anearher will 


he recovered by the clearing member frane Qhe eu omens 


9 


age 


18a : 
Arvended Con. 4 


for whom : contracts were cleared, ¢learing member 
is in all evenss individually liable to the Association for 
Kuch amounts on all futures contracts clearee by the 
clearing meinber through the Association. As hereinbefore 
alleged, if a clearing incmber defaults in the pavinent of 
nargin to the Association, the By-Laws of the As” >cia- 
tion provide that other clearing members are individually 
liable to the Association for ‘he amount ef such default 
in accordance with a formula set forth in said By-Laws. 


36. Includee among the comnodities for whieh future 
contracts are purchased and soid on the Exchange is 
cottonseed oil. ' 


cal 


37. At all times mentioned herein there were approxi 
ynately 550 individual members of the Mxchange. Indi- 
vidual inanbers of the xchange and the firms registered 
and represented jin membership thereon (all hereinafter 
referred to as “imembers”), were, during the times men- 
tioned herein, actively engaged in the purchase and gale 
on the Exchange, for themselves ana for «ustomers, of 
futures contracts for a variety of commodities including 
cottonseed oil. During the year 1963, the volume of trad- 
ingg in cottonseed oil futures contracts on the Exchange 
excecded 125,000 contracts and had a total dollar value 


of approximately $750 aillion. 


38. Pursnant to the Commodity Exchange Act (here- 
inafter referred to as the “Act”), futures contracts for 
cerfain connnoditics ineluding cottonseed oil may only be 
bought and sold on an exchange which has been dc ignated 
by the Secretary of Agriculture as‘a “contract market” 
and by or through a member thereof. 


39. Defendant Exehange is and was at all times men 
tioned herein, a “contract market”. In order {0 qualify 
for designation as a “contract market” the Exchange was 
required to show the Seeretary of Agriculture that it 


complied with, and provide assurance the Seeretary 
of Agriculiure that it would contin o comply with, 
cerfain conditions and requirement: set's in the Act 
including the regulation of activi: the xchange 
and the prevention of certain ty: f setivity on the 


exchange. 


40. "The Act, and the Ry Laws, Rules and Regulations 
of the Exchange and the Asscciation adopted pursuant 
fo the requirements of the Act, create duties and oblica- 
fions on the part of the Vxehanee and the Asseciation 
and their respeetive officers, managers, directors and 
agents, among other things: to comply and enforee com- 
plisnee with the provisions of the Act, the Repritations 
of the Seeretary of Accrictlfure promuleated thereunder, 
nud the By Laws, Rules and Reralations of the Msechansce 


“ 


nnd the Association adopted pursuant thereto; to main 


10 
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fain an orderly market for cottonseed oi) futures contracts 
on the xchange wader such conditions as fairiy to refleet 
the general yalue of the commodity; to prevent sudden 
or unreasonable fluctuations in the prices of cottonseed 
oi] futures contracts on the Exchange; to prevent undue 
and undesirable speculative activity ‘cottonseed oil 


futures contracts on the Exchanges te vent the mania 
Jation of prices of, and cornering of, co.» seed oil futures 
contracts on Exchange; to insure fi. ° practiees and 


Honest dea xv in cottonseed oil futures contracts on the 
Exchange and in the Association; and to operate the 
Ixchange and the Association in a just and equitable and 


fair ana honest manner. 


41. To carry out the said duties and: obligations here- 
inbefore iileged in Paragraph 40, the Jexchange and the 
Association and their respective officers, managers, direc 
tors and agents are vested with broad powers under 
By-Laws, Rules and Regulat‘ons adopted pursuant to the 
requirements of the Act. Among the powers so possessed 
are: the power to make, determine, fix, alter, vary and 
change the rules regulating purchases and sales of, and 
general trading in, any commodity futures dealt in on the 
floor of the xchange; to require members to furnish 
jnformation; to make investigations of all transactions in 


com ; fo summon witnesses for the purpose 


of examining and investigating the dealings, transactions, 
financial condition and general conduct of members; to 
subpoena and examine books and secords; to eall upon 
members for audited statements of their financial condi 
tion; to alter or abolish credits which may he given; to 
increase or decrease margin requirements in futures 
transactions; to fix the limi. of daily permissible price 
fluctuations for futures contracts; to in a limitation 
on the munber of contracts which may be held by any 
person ineluding members of the Exchange and the Asso- 
ciation; to compel membcrs of the Exchange and their 
customers fo cease trading and aeecept a settlement of 


{o suspend or expe) any member of the 


their contracts, 
Exehange for enjaging:  vonduet made unlawful by the 
Act or otherwise inconsincent with just and equitable 
principles of trade; and to deny representation on the 
Exchange to any nonanember thereot engaging in condiet 
or proceedings inconsistent with just aad equitable prin- 
ciples of trade, 


42.) Members of the Exchanye and tne Association and 
other persons utilizing the facilities maintained by the 
Mxehauye and the Association for effeetuating tramsie 
tions in futures contracts, tneludia,, Paipt, were ontifled 
fo rely on the Bycheage and the Avsociatiqn and then 
respective officers, Inamarery, directors and arents fo dt: 
Charge the duties and obligations hereinbefore alleged in 
Pararraph 10, 


If 


“ 
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Vv 
Vionations Auurcep as axnp yor a inser Chaim 


43. Commencing some time prior to November 20, 


963, the exact date being unknown to plaintift herein, and 


} 


conti fo and including November 20, 1963, the 


defendants and co-conspirators failed to discharge the 
daties and obligations imposed upon them by the Act, and 
the By-L: 


the Association adopted pursuant thereto, all in’ the 


s, Rules and Regulations of the lxchauge and 
’ [ey o 


manner hereinafter deseribed. 


44. Beginning in July 1963,- and continuing to and 
rt n» ° ’ b 


including November 20, 1963, Haupt acted as a broker 
for transactions in cottonsecd oil futures contracts on 
the xchange of Allied Crude Vegetable Oil Refining 
Corporation (hereinafter referred to as “Allied”), and 
its afliliated persons and corporations, including Anthony 
DeAngelis (hereinafter referred to as “DeAngetis”). The 
futures contracts executed on the Exchange by Allied 
and its affiliated persons and corporations through Haupt 
were also cleared: through the Association by Haupt and 
by virtue of such clearance Waupt became Jiablo to the 
Association to maintain the value ef the cottonseed oil 
futures contracts made by Al!-cd and ifs affiliated persons 
and corporations, in the nianner hereinhefore alleged in 


Paragraph 35. 


45. During 1963, and particularly from the summer 
of 1963 unfil on or about November 14, 1963, Allied and 
its affiliated persons and corporations engaged in activi- 
ties with. respect to the purchase and gale of cottonseed 
oil futures contracts on the Mxehange the tendency and 
effect of which was to artificially affeet the prices of 
cottonseed oil futures contracts on the Exchange, to 
cause sudden or unreasonable fluctuations in the prices 
of such contracts, to constitute wndue and undesirable 
speculative activity in such contracts, to censtitute a 
manipulation ef the prices of such contracts, to con 
stitute corner of such contracts and, in general, io 
create a disorderly market for such contracts under 
cone: cas us not to fairly reflect the general value of 
the commodity. 


46. Amon: the activities so engared in by Allied and 
Hs affiliated persons and corporations was the purehasc, 
through Tanpt and other brokers, of a greater aumber 
of cottonseed oil fitores contracts (han had ever befare 
been held by one person at one time and the frequent 
constmmation of ex pil transactions (fransaetions not 
executed by publie outery ata pit or ring) involving: 
Taye nmiunbers of coffonseced oil futures contraets, Tn 


Ausast W965, the coffonseed oil futures eontraets ont 


I bs 
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standing in the name of Allicd and its affiliated persons 
and corporations represented in excess of 50% of the 
fofal Jong position in such contracts outstanding on the 
Mxchange. During the ensuing months the percentage of 
such contracts held by Allied and its affiliated persons 
and corporations increased to the point where on Novem- 
ber 14, 1963, Allied’s holdings: of cottonseed oil futures 
contracts represented approximately 90% of the total 
long position in such contracts outstanding on the 
Iexchange, of which approximately 80% were carried on 
the beoks of the Association in the name of Haupt. 

47. Tyom at least the summer of 1963 the defendants 
and the co-conspirators knew or should have known of the 
aforesaid activities cf Allied and its afliliated persons 
and corporations and knew or should haye known of the 
tendencies and effects of such activities, all of which the 
defendants and co-conspirators were required to prevent 
in order to discharge the duties and obligations imposed 
upon them by the Act and the By-Laws, Rules and Regula 
tions of the Exchange and the Association adopted pur- 
suant thereto, but failed to do so 


48. On or about November 14, 1963, the defendants and 
the co-conspirators knew or should have known that the 
holdings of Allicd and its affiliated persons and corpora- 
tions then represented approximately 90% of the total 
outstanding long position in such contracts on the 
Exehange and that substantially all of tlic cottonseed oil 
futures contracts purehased by Allied and its affiliated 
persons and corporations had been cleared through the 
Association by Tlaupt and were carried on the books of the 
Association in the name of TTaupt at that time. From at 
least on or about November 14, 1963, the defendants and 
the co-conspirators knew or should have known that the 
tendency and effect of such concentrated ownership of 
cottonseed oil futures contracts would be to artificially 
affect prices for cottonseed oil futures contracts on the 
Exchange, to ecanse sudden or unreasonable fluctuations in 
the prices of such ecnuracts, fo cause substantial and con- 
tinued declines in the prices for such contracts, to cause 
undue and undesirable speenlative activity in such con- 
tracts, {0 create a manipulation of the prices of such 
contracts, and, in general, to create a disorderly inarket 
for such contracts under conditions as not to fairly reflect 
the peneral value of the connaodity; all of which the 
defendants and the co-conspirators were required {a pre- 
vent in order fo discharye the duties and obligations 
imposed upon them by the Aet and the By-Laws, Rules and 
Reyulations of the Wxchange and the Association adopted 


pursuant thereto, but faded to do so. 


49. On or ahout November 17, (963, the defendants and 


4he co-conspivators knew or should have known that con 
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dinued substantial declines in the prices of cottonseed oil 
futures contracts on the Mxchange would oceur and that 
Alticd and its affiliated persons and corporations had 
exhausted their financial resources and could no Jonger 
nutintiain the value of the cottonseed oil futures contracts 
which were exceuted on the exchange through Haupt and 
cleared through the Association by Haupt. Irom on or 
about November 17, 1963, the defendants and the co-con- 
spirators knew or should have known that demands by the 
‘Association for increased original margin requirements 
and for variation margin resniting from deelines in the 
prices of cottonsced oil Sutures contraets on the Exchange 
would have to be borne by Iaupt without any prospect of 


reinbursement from Allied and its affiliated persons and 
corporations, thereby placing upon Waupt substantially all 
of the financial consequences attributable to the failure of 
the defendants and the co-conspirators: to earlier discharge 
their duties and obligations, and that in view of the size of 
the position invelved Hanpt could not continue to maintain 
the value of such contracts, and that the tendeney and 
effect of such inability would Le to further artificially 
affect the prices of cottonseed oj} futures contracts on the 
Iexchange, to cause sudden and easonable fluctuations 
in the prices of such contraets, {o cause undue and undesir- 
able speeulative activity in such contracts, to result in a 
disorderly market for such contracts under conditions 
as not to fairly refleet the general value of the commodity, 
all of which defendants and the co-conspirators were 
required to prevent in order to discharge the dutics and 
obligations imposed upon them by the Act and the By- 
Laws, Rules and Regul-tions of the Exchange and the 


} 


Association adopted pursvant thereto, but failed to do so, 


50. As a result of the defendants’ and the eo-conspira- 
tors’ said failure to discharge the aforesaid duties ant 
obligations huposed upon them, all as hereinabove alleged, 
there occurred upon the Mxchange, subsequent to Nevem- 
ber 14, 1963, all of those occurrences which the defend- 
ants and the co-conspirators knew or should have known 
had the tendeney and effect to oecur, all as hereinabove 
Mleged, and in particular prices for cottonseed oil futures 


t 


contracts on the xchange declined substantially subse 


quent lo November 14, 1963, 


61. As a result of said decline in the prices of eotton- 
seed oi) futures contracts on the lxchange subsequent to 
November 11, 1965, Haupt was obligated to make margin 


$12,000,000, 


pryments fo the Association approximetins 
aosubstantial part of which was distributed by the Asso- 
ciation fo memlers of the Vexchanze and the Association 
and the customers of sach persons, finns er corporations 
hut uel linited to, defendants Merrill Lyneh, 


Bunge and Coatinental Grain aud certain of the comyprury 


inehuclings, 


VM 
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co-conspirators, all of whom liad profiled by the said 
decline in the prices of cottonseed oil futures contracts 
on the xchange. 


52. Commencing on or about November 14, 1963, and 
continuing lo and including November 20, 1963, the defend- 
a and the co-conspirators inisused information coming 
to than in their official capacities and abused the trust 
reposed in them as oflicers, directors, managers and agents 
of the Mxchange and the Association in order to insure 
that they and certain other members and customers of 
members of the xchange and the Association would 
profit on their transactions in eottonsced oil futures eon- 
tracts on the xchange and insure that certain members 
of the Association other than the brokers for Allied and 
its affiliated persons and corporations would not inenr 
financial Joss in conjunction therewith. 

53. Counnencing on or about November 14, 1963, and 
continuing to and including November 20, 1963, the indi- 
vidua’ defendants and co-conspirators misused informa- 
tion coming to them in their official capacities and abused 
the trust reposed in them as officers, discetors, managers 
and agents of the exchange and the Association hy giving 
such information to, among others, the respective com- 
pany defendant or company co-conspirator for which he 
acted as agent, representative and alicr ego as herein 
above alleged, which company defendants and eo conspira- 
q tors aided and abetted in the said misuse of information 

and abuse of trust by using the information given to 


thein as aforesaid for their own individual profit, as the 
individual defendants and co-eénspirators knew or should 
have known would be done. 


d4. On or about November 19, 1963, the defendants 
and the co-conspirators were advised that Allied had filed 
a voluntary petition in bankruptey and that as a result of, 
among other things, the substantial price declines: oceur- 
ring in cottonseed oi} fulures contracts on the xchange 
since November 14, 1965, Haupt could no longer mect ealls 
from the Association for variation margin on the cotton- 
seed oi! futures contracts whieh were made on the exchange 
by Allied cud its affiliated persons and corporations through 
Haupt and which were cleared through the Association 
by Haupt. ‘Phereafter, upon the recommendation of the $ 
Association, the Mxchauge voted to suspend trading: in 
colfonseed oil futures contiacts on the Mxehange and 
ordered the Vieidation of all such contracts ad prices 
fixed by the Myehanye. In oso doing, the Machaage pro- 
fected from financial loses, resulting from further declines 
in prices for cottonseed oil futores contracts on. the 
Maxchangye, clearing: amembhers of Che Agsocintion whe 
would have been obligated ly Association By laws to 


Ww 


° 
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bear the exper of such further de on the eotton 
| 


seed oil fit r fs clenred () ho the Association 
by Haupt, ineludin } net Junifted te defendants Mer 
rill Lynch, Conti 1 Grain, Usiskin and certain of 
{] ( pea } doin Daa praph 29 hereof a co- 
conspirat 

400. By virtue of {1 mukrupley of Allied and its 
afliliated perso and corporations the approximately 
SI2,0600,000Q, advan l fo the As lation by TLaupt, never 
hia b Cn rece ) ] ) ] ype 

OG. Whe art ! price Jevel for cottonseed 
CONTIAECLS ¢ {] Mxel e, the manipul on of 
of nel ree } ly } rable 
activity jn such coutraets, the sudden and unreasanab) 
fuctuation mm th pric of such contracts and the di 
orderly market for such econtraets under conditions as not 
to fairly feet the gercral value of the commodity, all a 
hereinbefore alleged and all of which eaused injury 
and damage to Haupt as aforesaid, were the result of the 
defendants’ and the co-conspirators’ failure to discharge 
{lie Antic ind oblieatic oosed upon the defendants 
und the co pirators by the Act and the By-Laws, 
Rules and Regulations of the Exchange and the 
ation ademted om rf thereto, in the following 
amone othe 

A. Failing to prevent Allied and its affiliated person 
and corporat from artificially affecting the prices of 
cottonseed off futures contracts on th exchange 

B. Wailing to prevent the manipulation of prices of 
cottonseed oil futn contracts ‘on the Exchange 

C. Wailing to prevent sudden or unreasonable flietu 
wions in the prices of cottonseed oil futures contracts on 


the Exehiage . 


D. Bailing to prevent substantial declines in the prices 


of colfonseed ail fut contracts on the xchange 


id, Wailing to inaintsin an orderly market in cotton 
doi) Putia contracts on the lxcianee under condi 


fions as fairly to refleet Uh genera value of the com 


WW ailing to prevent undve and midesirable speen 


Jative aefivity in ceffonseed oi! futures contracts on the 


G. eithus to deny Allied amd its 


intend persons 


iu corporation representation on the Viseluunee. fer 
THkeT wt prabatedd thre pordes f cottonseed off future 
contre {} ! renee Pd davies: ofherwire eueneed 
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in conduct inconsistent with just 1 equitable 


u ju principh 
of trade, 


Wf. Failing to. limit the number of coltonseed oil 
futures contracts which could be held by traders on and 


members of () IS Tiaransce ond the Associati n 


I. Hailing to bnpese adequate margin requirement 
for traders on and members of the KF change and the 
Association. 


rket conditions 
resulting from the activities of Allie? and its afMfilinted 


persons and corporations. 
H 


J. Wailing to investigate the wnusual ma 


K. Failing to investizate whether the activiti of 
Allied and its affliated persons and corporations were is 
fact. bona fide hedging transactions as claimed by Allied 


and its affiliated persons and corporatio: 


1, Adopting the principle of not interfering in other 
people’s business when the facts patently disclosed irremu- 


larities whieh required investigation. 


M. Failing to investigate the financial condition of 
Allied and its afliliated persons and corporations. 


N. Failing to examine the books and records of mem 
hers of the xchange and the Association or to eall for 
audited statements of their financial condition. 


0. Failing to act upon the recommendations and advice 
of the Commodity Exchange Authority 


P. Failing to maintain an adequate staff organization 
inchiding permanent investigators to supervise and inves 
tigate transactions and activities on the EB change, and to 
ensure that all duties and obligations would be earried 


out properly. 


Q. Failing to grant adequate anthority to staff mem 
bers to take the necessary steps when problems arose. 


R. Vailing to exercise its responsibility for self regula 


fion by permitting and cowntenancing repulation by 
persons havin: a financial interest in the consequences of 


regulation rather than by disinterested persons. 


8. Being coneerned with the volume of trading on the 
xchange rather than with the maintenance of an orde rly 


market, 


T. Permitting, the anarhket for eottovseed oil fatur 
contracts on the Vschoape fa became characterized hy 


undue concentration in the ownership of sui contract 
j 


U, Mailine te su y™ wd trading when fueh su pen hou 


Was clearly indiested: in order te preven! imantpolstion, 
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disorderly gnarketing, wndue and undesirable speculative 

activify, sudden and unrcasonable price fluctuations, sub- 


stantial price declines, and unjust and incquitab's results, 


VV. Misusie information coming to them in their oficial 
capacities and abusing th tréposed in them as oflicers, 
directors, Managers and agents of the HMxchange and the 

{ 


Association in ord to insure that certain members and 


customers of members of the xchange and the Associa 


tion would profit on their transactions in cottonseed oil 
futures contracts on the xchange, and to protect from 
financial Joss in conjunction therewith cerfain members of 
the Association other than the brokers for Allied and its 


affiliated persons and corporations. 
W. Permitting certain members of the Exehange and 


thie Ass 
information given to theni by certain defendants and 


ciation to use for their own personal profit 


co-conspirators in an abuse of the trust reposed in them 
as officers, directors, managers and agents of the 
¥ 


Exchange and the Ass¢ ion. 


X. Maki rilical decisions based not upon their 
suid duties and obligations but rather upon the self inter- 
est of members and customers of members of the Exchange 
and the Association, 

Y. Acting so as to place npon Haupt and other brokers 
for Allied and its affiliated peroon and corporations i 
entire financial consequences of the failure to discharge 


said duties and obligation 


Z. Failing to take into account existing market con 
ditions in determining the priecs at which the futures 
contracts outstanding on the Exehange were to be liqui 


dated. 


57. By virtue ef the aforementioned acts and failures 
to act the defendants and the co-conspirators failed to 
discharge the duties and obligations imposed upon them 
by the Act and the By-Laws, Rules and Regulations of 
the Jexchange and the Association adopted pursuant 
thereto, and caused Hanpt to suffer damages a an amount 
exeveding $12,000,000. 


Vi 


Vioarions Avaecen As Arn For A Srceoxp Crain 


58 Plaintiff repeats and realleges each and every 
allegation of Paragraphs 1 to 57 above with the same 
forve and effest as if set forth herein at Vengsth. 


HO. Berinning on or about the simmer of 1945, ond 
continuing will at least November 20, 1963, defendant: 
and the coconspiraiors herein have cayaped in a eon 


bination avd conspiracy in unreasonable restraint of iter 


Is 
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Slate fre and commerce in colton ved oil and cotton 
seed oif futures contracts ine violation of Section L ol 


the Sherman Act 


GO. As part of said continning: combination and con 
spiracy defendants snd the co-conspirators combined, con 
spired nnd agreed among themsecise 

A. Vo abdicate responsibility for discharging the duties 
and obligations aposcd upon them by the Act aad the 
By-Laws, Rules and Regulations of the lxehange and 
the Associntion’ adopt.d pursuant thereto, by doing and 
failing to do those things set forth in subparagraphs A 


through Z inclusive of Varagraph 56, among others. 


B. To prevent the prices of cottonseed oi! futures econ- 
tracts on the Exchange from reflecting the general valu 
of the commodity. 

C. ‘To control and fix the prices of cottonseed oil 
futures contracts on the xchange from and after Novem 
ber 14, 1963, by allowing prices subsequent to that date 
to decline to a predetermined level. , 

D. ‘To permit certain members and customers of mem 
bers of the Exchange and the Association to profit on 
their transactions in cottonseed oil futures contracts on 
he Exchange and to protect from financial loss in con- 
junction th nu 
other than the brokers for Allied and its affiliated 


sons and corporations. 


rewith certain members of the Association 


kx. To place upon Haupt and the other brokers for 
Allied and its affiliated persons and corporations the 
financial losses resulfing from. the defendants’ and co 
conspirators’ failure to discharge the enties and obliga 
tions imposed upon than by the Act and the By-Laws, 
Rules and Regulations of the Exchange and the Associa 
tion adopted pursuant thereto. 


Gl. By reason of said combination and conspiracy and 
the acts taken and not taken in furtherance thereof as 
more particularly alleged in Paragraphs 58, 59, and 60, 
the defendant! and the co-conspirators’ regulation, 
restraint and control of transactions in cottonseed oil 
Titeer contraets on fhe Exchanee was in unreasonalle 
re‘traint of interstate trade and commerce in coflonseed 
oi} and cottonseed oil fulures contracts in violation of 
Section ft of the Sher {, in that said aets and fail 
ures to net were not done in good faith but rather to 
further the selfish imferests and personal pain of the 
Jefendants and the co conspirators and ina fundamentally 


unfair winner, 


G2. By reason of the aforesaid) combination and cen 
spirney in unreasonable restraint of interstate: trade and 
commerce, Thaipl’s Duntness and: prooerty wires injpured ut 


an gmeunl exeeedion SP 000,000 


9 
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VIOLATIONS ALLEGED AS AND FOR A THIRD 
CLAIM AGAINST DEFENDANT NEW YORK 
PRODUCE EXCHARG EW YORK PRODUCE 


i 
GE AND NIL 
YOCIAT ION 


4) AC. 


EXCHANGE CLEARING AS 


63. Plaintiff repeats and realleges 
each and every allegation of Paragraphs 1 
through 57 and 59 through 62 above with the 
same force and effect as if set forth herein 


64. As a result of the foregoing, 


the transfer of $12,000,000. mad» or suf- 
fered by Haupt to the Association is: fraud- 
ulent as against crediturs of Haupt and null 
and void under applicable provisions of 
federal law, 

65. As a result of che foregoing 
plaintiff is entitled to avoid said trans- 


fer and recover the sum of $12,000,000. 


from the Exchange and Association, 


ment against defendants herein and cach of 


On the first claim, for $12,000,000, 
together with interest from November L%,, E963); 


varsenents of this action: 


20 


i. 9] 


ed sue 
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On the second claim for $36,000,000. 


said amount representing threefold the 


damages sustained by Haypt, together 
with interest from November 14, 1963, ; 
and the costs and disbursements of 
| this action including reasonable 
attorneys fees; and 
On the third claim, for $12,000,000. 
together with interest from November 14, 
1963, and the costs and disbursements 
of this action, y 


WEIL, GOTSHAL & MANGES, 


By: Ira M. Millstein, 

A Member of the Firm, 
Attorneys for Plaintifi, 
’ 767 Fifth Avenue, 


New York, New York 10022. 


Demand for Jury Trial 


PLEASE TAKE NOTICE that plaintiff 


demands trial by jury of all issues 


triable of right by a jury 


Dated: New York, New York 
November » £969, 


By: tra NM. Millstein, 
A WNouber of the Firm, 
Atborney for PININERLL . 
767 Filth Avene 


> 


New York, New York 10022, 
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ra DASTAICT Ce Niel YORE 
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CHARL=SS LIGSO es Trustee in ; 

EBankruste ee HAUPT & CO., a 

Limitcs Partnershiv, Bank:ot, : 66 Civ. No. 1016 
Plaintir?, - £ASWER 

-arainst- $ ol 

NEW YORK PRODUCE =X ev al., ‘ 3. ANDERSO}? 
Defencants. $ 

= — - = - - - - - - = -~ — - = - =-— - - x 


atnn tt ea 


No? ten? Wao @* f[naAnren h- 271) 
Defendant Harry B“ Anderson (hereinafter called 


"Anderson"), by nis attorneys, Sxutch & Burton, answers the 


’ 


7 


complaint herein as follows: 


which is intended to refer to Anderson, and othormise 


form a velief as to the truth of the allegations in para- 


12) 
ct 
° 
c 
o 


graph 1, except he admits that this action purport 
brought under the statutory provisions referrod to in para 
graph l. 

2. Admits that the matter in controversy purports 
to exceed the sum or value referred to in paragraph 2. 


3 Admits that this Court's jurisdiction of this 


er é 


ct 


action purports to exist under the statutory provisions Tre 
ferred to in paresgraph 3. 

4. Alleges he is witnout knowledge or information 
sufficient to form 2 belie? as to the truth or vne allega- 
tions in paracsraph 4, except he admits that the defendant 
Merrill Lynch, Pierce, Fenner & Smith Incorporated (herein 
after referred to as "Merrill Lynch") is found and transac 


business in the Southern District of New York and further 


me 
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avers thet he is an inhabitant of the Eastern District of 
New York. 

5. Alleses ne is without knowleéce or information 
Sufficient to for- a belief as to the truth o2 the ellega- 
tions in pararvaph 5, exceps he admits, upon information 
and belief, that Ira Haupt & Co. was engaged in business 
@s a commodity futures cormission broker, formerly with an 
office and principal place of cusiness at 111 Broadway, New 
York, New York, and that during 1963 it was registered with 
a: represented in membersnip on the New York Produce Ex- 
change and that during 1963, until December 4, 1963, it 
held the privilege of clearing contracts for the future de- 
livery of cottonseed oil through the New York Produce Ex- 
change Clearing Association. 

6. Alleges he is without knowledge or information 
sufficient to form a belief as to the truth of the allega- 
tions in paragraph 6. 

7. Alleges he is without knowledge ov information 
sufficient to form a belier as to the truth of the allege- 
tions in paragraph 7. 

8. Alleges ne is without knowledge or information 
sufficient to form a belief as to the truth of the allega- 
tions in paragraph 8, except he admits, upon information 
and belief, that the New York Produce Exchange (nereinafrter 
referred to as the "Exchange") is a membership corporation 
organized and existing under the laws of New York, and 
maintains a room and facilities for tne purchase and sale 
of cottonseed oil for future delivery, commonly known as 
cottonseed oil futures, at 2 Broadway, New York, New York. 

9. Alleges he is without knowledge or information 


sufficient to form a belief as to the truth of the allesa- 


a 
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tions in paracrann 5, cxcert he admits, > inrorration 
} 
and belie?, that tr ew Yor% Preduce Exchanze Clearing | 
| 
Association (ncrcinalcer referzed to as the "Association"), | 
} 
a5 @ SvOCx CoOtscrtaclon oF Nizged and existing uncer tre laws 
- 

of ew Fore; Invain iiicies for tne clearence oz 


cottonse OL) Tuturss puss 2G on tne 
| 
aT BO cour aad ton - ann Vater Var 
GU OU-ceever ovrccu, - 2Oed, 2.0 200K. 
0 . ry at} ~t6n in vaerecravh | 
aU. Yenic: cn ana every allezvation in veraegrapnr 
7 ra] 4+ KA A A nArAw A a 
lO, and secs leave to refor to the exact provisions of th 
~ - 2 ‘os } 
Cnarver and by-12 ss tne axchanse. 
- = avn a = ~ A hd *” 
ll. Admits, upon information and belie?r, the 
allegations in peresrenn ll. 
7 ae | a“ c i P - ~p > - 
2. Alleces he is without knowledge or information | 
' 
ae ‘ F ‘ = : a ae ee ny 
sufficient to form a belief as to the truth of the allega- | 
c ci a erann > Aay ey . we , > +4 
tions in paresravh 12, except he admits, upon ircormation 
anc. belief, that Fannestock & Co. is engaged in buSiness as | 
a RAMWAAT x ¢ - ~” armeeen 4 Va 75 A Hane ° 
a commodity futures commission broker, in various states of | 
TT + - c -+ _ no e uw + NY, oO c 
the United S -tes and in the City of New York, witn its 


ce now 


principal place of ousiness at 65 Broadway, New Yo 


13. Alleges he is without knowledge or information 


e 


sufficient to form < belief aes to the truth of the allega- 


tions in parasrapn 13. 


t+, Admits the allecations in paragraph 14. 


15. Denies each and every allegation in paragraph | 


15, except he admits that Merrill synch is a corporation 


a3 © 


organized and existing uncer the laws and that 


it is ensesed in buSiness as 2 cormod 


broker in various states of tne United States and in the 


City of New Yor’, with 


70 Pine Street, New York, New Yorx. 


} 
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16. Denics cach and every alleration in paragraph 


ame entséeing «+ ++ —4uv4ile 
came entitica to tne privile 
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13. Alleses ne is without knowledge or information 
sufficient to form a belie? as to the truth of the allega- | 


tions in paragraph 18, except he admits, upon information 
and belief, that Bunge Corporation is engaged in the busi 
ness of buying and selling commodities in the City of New 
York and has a place of business at 1 Chase Manhattan 
Plaza, New York, New York. 

19. Alleges he is without knowledge or information 
sufficient to forn a belief as to the truth of the allega- 
tions in paragraph 19, except he admits, upon information 
and belief, that at the times mentioned Walter C. Klein 


was President of Bunge Corporation. 


20. Admits, upon information and belief, the alle-| 
gations in paragraph 20. , 
21. Alleges he is without kmowlecse or information 
sufficient to form a belief as to the truth of the alleza- 


tions in paragraph 21, excent he admits, upon information 


sala 
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and belics, that Continental Grein Company is engaged in 


-G& 


| the business of buying anc sclling commocitics in the City 


of New Yor ond has a place of business at 2 Broadway, New 
York, New Yori. 
| 22. Allescs ne ts without knowledge or irformstion | 
Sufficient to for: 2 pelief as to the truth of the allega- | 
tions in parecrepn 22 


23. Admits, upon information and belief, the alle- 


gations in parasrepa 23. 
24, Alleses he is without knowledge or information 
as to the truth of the allega- 
tions in parecraoh 24, except he admits, upon inforczation 
and belief, that <1, Usiskin & Co. is engaged in business 


aS a commodity futures commission broker in the City of New 
New York. 


| 

| 

York and has a plece of business at 32 Broadway, New York, 

sufficient to form a belief as to the truth of the allega- 

tions in paragrapn 25. 
26. Admits, upon information and belief, tne alle- 

gations in paragraph 26. 
27. Admits, upon information and belief, the alle- 

gations in 

28. Admits, upon information and belief, the alle- 

gations in paragrepn 28. 

| 


29. (a) Denies each and every allegation in para- 


| 
25. Alleges he is without knowledge or information 
| 
Graph 29. (a) which is intended to refer to Anderson and 


othermiise alleges he is without knowledge or inforration 
o o 


sufficient to form ae belief as to the truth of the allega- 


tions in paracraph 29. (a), except he admits, upon informa- 


tion and belief, that at tne cimes mentioned the named 
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SS eels ; 
indivicuals were Serving as menscrs on the Board of 
| 
Managers of tne oxcasnge and were associated wita the res- 


sufficient to for, Celic? ez to the truty f the elleza 


gations in paragrapn 30. 


31 and begs -leave to refer to tne exact provisions of the 
Charter of the Exchange end the exact provisions of th 
Commodity Exchange Act. 
32. Denies each and every allegation in paragraph 
32, except he admits that contracts for future cclivem 
made by members of the Exchenge are subject to clearance 
i 


through the Association and Subject to its Charter, By-Laws | 


tee, 


and Rules, and ir. so far as such contracts are accepted for 
clearance the Association becomes Substituted as 


to the buyer and a buyer to the Seller, and othermise be 


leave to refer to the exact provisions of the Charte>, By- 


Laws and Rules of the Exchange and of tne Association. 


‘33. Denies each and every allegation in paragraph 


tracts for future delivery made on the Exchange may be 


| 
| 
| 
33, except he admits that the privilege of clearing con- | 
| 
granted or denied by the Board of Directors of the Associa- | 


tion to members of the Exchange who are stockholders of the | 
Association, partnerships who are stockholders of the 

Association having a partner who is a member of the Exchanse, 
or corporations who are stocknolders of the Association 


having an executive officer who is a member of the Exchange, 


| -6- 


mand_YEP ali. £1 972_* eS 
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a la + e _ ~ cr owe 
ang OUVUrAGcmMiLce Ca Ve & Ss €P tO Tac Cxacu PPOVISLONS } 
{ 
* ’ de - an ae % ar ‘ 
of the Ey-Lis:s oF the Asscoiavion end the Rules of the =x i 
a | 
enanse. | 
| 
ot wvermics cach ané every alle-asion in peragreph | 
| 
' rate - ‘ A SRAM RE eee ne 
Os, EXCEDT 3 , a OSREC LIN Ons $2126, Vanes 
tne res - ne - oles = : - 
wne 223 ama c Les ca in paragrenn 24 hed the 
ri ' Ipnentwun awd fn - * + ae 
privilese oO: clearin 5 contracts for the future celivcry of 


cottonseed oil throucn tne Association, and bess leave to 


refer to the exact provicions of the By-Laws of the Associ- 


55. Denies each and every allegation in paragraph 


! 
| 
| 
| 
35, and begs leave to refcr to the exact provisions of the 
! 


36. Denies the allegation in paragrapn 30, except 
he admits that cottonseed oil is one of the cormzodities 
purchased enc sola ror future delivery on the Excnance. 

37. Alleges he is without knowledge or information 
Sufficient to form a belief as to the truth of the allega- 


ions in perag 


t grepn 37, excent he acmits tnat Merrill Lyne! 
during the times mentioned for the account end risk of 
customers entered into contracts on the Exchanze to buy or 
sell cottonseed o11 for future delivery, and denies that he 
entered into contracts for his own account. 

38. Denies each and every allegation in paragraph 
38, and atherwise bezs leave to refer to the exact provi- 
Sions of the Commodity Exchange Act. 

39. Denies each and every allecation in paragraph 


39, except he admits tmt the Exchange at all times men- 


tioned was “contract market" designated as such by the 


a 
Secretary of Agriculture, and otherwise begs leave to refer 
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YENLCS E2CN Eng Every allezation in p2aragraona 


or 


‘istons 


and of 


Denies each and 


42, ar begs leave to refer to the exact provisions of the 


By-Laws, Rules ard Regulations of tne Exchange and of the 


oO 


Association. 


Denies each and every allegation in peragraph 


| 
' 
43 which is intended to refer to him or to Merrill Lynch | 
and otherwise alliezes he is without knowledge or informatio 


sufficient to form a belief as to the truth of the alleza- 


4u, Alleges re is without knowledge or information 


sufficient to form < belie? as to the truth of the allesa- 


45, Allecses he is without knowlege or infozration 
wv ~~) 


! 

tions in paragraph 43. 
sufficient to form a belief as to the truth of the allega- 
| 


| 
tions in paragraph 44. | 
| 
| 
| 
! 


tions in paragraph 45. 
46. Alleges ne 1s without knowledge or information 

sufficient to form a belief as to the truth of the allege- 
tions in parag)aph 46. 
47, Denies each end every allegation in parasraph 
47 which is intended to refer to him or to iMerrill Lynch, | 
| and otherwise alleses he is without !mowledge or informa- 


tion sufficient to form a belie as to the truth of tne 


ee en oe Te a ee Se a 
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enc om : e is e0Us cvlese or information 
surri ¥ : lte2? as tot C2USA CoS Sane allesa- 
tior ! 
Vio? ~ii Blaze % 
| 
; 
} . | a | 
“9. wcenies eaci 12nd every alice vion in parasrana | 
j 
hk re , rapa Es See rte ke caer . ara 
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Answer and Counterclaim of Bunge Corp. 
and Walter C. Klein 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CHARLES SELIGSON, as Trustee in 
Bankruptcy of IRA HAUPT & CO., 
a Limited Partnership, Bankrupt, 
Plaintiff, : 66 Civ. No. 1016 
- against - 
ANSWER 


Defendants. 


| “— —xX 


Defendants Bunge Corporation ("Bunge") and 
Walter C. Klein ("Klein") by their attorneys, Dewey, 
Ballantine, Bushby, Palmer & Wood, for their answer to 
the complaint herein, respectfully: 

1. Deny the allegations of paragraph 1 of the 
complaint that they violated the Commodity Exchange Act, 
the Clayton Act or the Sherman Act. They deny sneiketes 
or information sufficient to form a belief as to whether 
any of the other defendants violated said Acts. 

2. Deny knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
in paragraphs 5, 13, 16, 22 and 25, excerpt that they admit 
that Ira Haupt & Co. ("Haupt"), Fahnestock & Co., Merrill 
Lynch, Pierce, Fenner & Smith, Inc., Continental Grain 
Co., and I.Usiskin & Co. were represented in membership 
on the New York Produce Exchange ("Exchange"). 

3. Deny knowledge and information sufficient to 
form a belief as to the truth of the allegations contained 
in paragraphs 7, 12, 24, 27, 28, 34, 35, 37, 44, 45, 46 
and 55. 

4, Deny each and every allegation of paragraph 
19, except that they admit that Klein was the President 


and a director of Bunge and that Bunge was represented in 


SS 
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membership on the Exchange. 

5. Deny that they participated in any act or 
failure to act or took part in any combination and con- 
spiracy as alleged in paragraph 29(a). They deny knowledge 
or information sufficient to form a belief as to the 
activities or knowledge of the other defendants or so- 
called co-conspirators, except that they admit that the 
persons listed in paragraph 29(a) were members of the 
Board of Managers of the Exchange and were affiliated in 
one capacity or another with the companies listed against 
their respective names. : 

6. Deny that they participated in any act or 
failure to act or took part in any combination and con- 
spiracy as alleged in paragraph 29(b). They deny knowledge 
or information sufficient to form a belief as to the t 
of any of the remaining allegations listed in paragraph 
29(b). 

7. Deny each and every allegation of para- 
graphs 31, 40, 41 and 42 and refer to the Commodity 
Exchange Act, and the Charter, By-Laws, Rules and Regula- 
tions of the Exchange and the New York Produce Exchange 
Clearing Association ("Association") for the terms thereof. 

8. Deny each and every allegation of paragraphs 
32 and 33 and refer to the Charter, By-Laws, Rules and 
Regulations of the Exchange and the Association for the 
terms thereof. 

9. Deny each and every allegation of paragraphs 
43, 47, 48, 49, 50, 52, 53, 56, 57, 59, 60, 61 and 62, 
except that they deny knowledge or information sufficient 
to form a belief as to the activities or knowledge of the 
other defendar ts in relation to the allegations contained 


in said paragraphs. 


| 
| 
| 
| 
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10. Deny each and every allegation of paragraph 
51 except chat they deny knowledge information suffi- 
cient to form a bel:.ef as to the allegations of said para- 
graph as they relate to the actions of Haupt or the other 
defendants. 

11. Deny each and every allegation of para- 
graph 54, except that Bunge admits that it knew on November 
19, 1963 that Allied had filed a petition in bankruptcy 
and that the Exchange had voted ta suspend trading and 
liquidate all cottonseed oil futures contracts at a 
fixed price. They deny knowledge or information sufficient 
to form a belief as to the activities or knowledge of the 
other defendants or of Haupt with respect to the allega- 
tions of paragraph 54. 

12. With respect to paragraph 58, repeat and 
reallege their answers to paragraphs 1 to 57. 

FOR AN AFFIRMATIVE DEFENSE TO BOTH 
CAUSES OF ACTION ON BEHALF OF 
DEFENDANTS BUNGE AND KLEIN 

13. On information and belief, prior to and 
during the period November 15 to 19, 1963, Haupt held at 
least 7,600 contracts for the future delivery of cottonseed 
oil for the account of Allied Crude Vegetable Oil Refining 
Corp. ("Allicd"). Haupt participated in the accumulation 
of this position and actively aided and abetted Allied in 
accumu’ ating such position by loaning large sums of money 
to Allied to maintain the margin necessary to support 
such position. Haupt knew or should have known that such 
a position constituted excessive speculation in and a 
manipulation of the market in contracts for future delivery 
of cottonseed oil on the Exchange, and knew or should have 
known of the tendency and effect that such a position would 


have on the cottonseed oil futures market. -Haupt took 
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no steps either to correct this situation or to inform 


defendar:3 of the size of the position it held until 


after it found itself unable to meet the financial 
Obligations it deliberately assumed in amassing such 
| position. 

14. Haupt's conduct violated its duties as a 
member of the Exchange and its duties under the Commodity 
Exchange Act. By reason of such conduct, plaintiff is 
not entitled to recover any damages from defendants 
herein. 5 

FOR A COUNTERCLAIM ON BEHALF 
OF DEFENDANT BUNGE 
| 15. Bunge repeats and realleges paragraphs 13 
and 14 hereof. 
16. On information and belief, in addition to 


{ its position in cottonseed oil on the Exchange, Haupt 


£ 


held for the account of Allied more than 6,000 contracts 
for the future delivery of soybean oil on the Chicago 
Board of Trade. 

17. Haupt knew or should have known that prices 


on the Exchange and the Chicago Board of Trade are related, 


|so that a change in price on one market will cause a 
|similar change on the other. 
18. On November 18, 1963, Bunge, as broker for 


the account of Allied, held 2,500 contracts for the future 


delivery of soybean oil on the Chicago Board of Trade and 
1,000 contracts for the future delivery of cottonseed 
oil on the Excha ge. 
19. By reason of the large position held by 
Haupt in both soybean oil and cottonseed oil and by reason 


of the manipulation of the market by Haupt, the market 


| 
price of both soybean oil and cottonseed oil suffered a 


| 
| 
H 
| 
| 


50a 
Answer and Counterclaim of Bunge Corp. 
and Walter C. Klein 
severe decline between November 15 and November 20, 1963. 
20. By reason of the decline in price and the 


bankruptcy of Allied, Bunge suffered a loss in the amount 


jof $3,616,882.00 on account of the 3,500 contracts it held 


as broker for Allied, no part of which has been repaid. 
WHEREFORE, Bunge demands judgment against Haupt 


in the amount of $3,616,882.00 and interest and for the 


;costs and disbursements of this action, and Bunge and Klein 


demand judgment dismissing the complaint against Bunge 

and Klein and for the costs and diebursenente of this 
action, and for such other and further relief as the court 
may deem just and proper. 


Dated: New York, New York 
September 27, 1966 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 


Attorneys for defendants Bunge 
Corporation and Walter C. Klein 
Office and Post Office Address: 
40 Wall Street 


New York, New York 10005 
Digby 4-8000 


2 
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and Harold H. Vogel 


UNITED STATES DISTRICT COURT 
FOR THE SOLTHERN DISTRICT OF NEW YORK 


CHARLES SELIGSON, as Trustee in Bank- 
ruptcy of Ira Haupt Co., a Limited 
Partnership, Bankrupt, 
66 Civ. No.1016 
Plaintiff, 
ANSWER 
-against- ot, 
NEW YORK PRODUCE EXCHANGE; NEW YORK 
PRODUCE EXCHANGE CLEARING ASSOCIATION; 
DONALD V, MacDONALD: FAHNESTOCK & CO.;3 
HARRY B. ANDERSON; MERRILL LYNCH, 
PIERCE, FENNER & SMITH, INCORPORATED; 
WALTER C. KLEIN; BUNGE CORPORATION; 
HAROLD H. VOGEL; CONTINENTAL GRAIN 
COMPANY; SIDNEY FASHENA; I. USISKIN & 
CO.; CARL R. BERG; SOLOMON J. WEINSTEIN 
and DAVID L. BOYER, 


Defendants. 


The defendants, Continental Grain Company ("Con- 
tinental") and Harold H. Vogel ("yogel"), by their attorneys, 
Paul, Weiss, Rifkind, Wharton & Garrison, for their answer 
to the complaint: 

1. Deny the allegations of paragraph 1 of the 
complaint insofar as they refer to Continental or Vogel and 
otherwise lack knowledge or information sufficient to form 
a belief.as to the truth of the allegations of paragraph 1, 
except admit that the plaintiff purports to bring the action 
under the statutory provisions referred to in paragraph 1. 

2. Lack knowledge or information sufficient to 
form a belief as to the truth of the allegations of para- 
graph 4 of the complaint, except admit that Vogel may be 
found in the Southern District of New York and Continental 


transacts business there. 


3. Lack knowledge or information sufficient to 


ee ny a eer 
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form a belief as to the truth of the allegations of para- 
| graphs 5, 13, 16, 19, and 25 of the complaint except admit 
that Ira Haupt & Co., ("Haupt"), Fahnestock & Co., Merrill 


Lynch, Pierce, Fenner & Smith, Inc., Bunge Corporation, and I. 


| Usiskin & Co. at the times mentioned in the complaint were 
| represented in membership on the New York Produce Exchange 
("Exchange") and that Haupt was a clearing member of the 


| New York Produce Exchange Clearing Association ("Association") 


4. Lack knowledge or information sufficient to 
form a belief as to the truth of the allegations of para- 
graphs 6, 7, 12, 15, 18, 24, 37, 44, 45, 46, ana 55 of the 
complaint. 

5. Deny the allegations of Paragraphs 10, 31, 32, 
33, 34, 35, 38, 39, 40, 41, and 42 of the complaint and re- 
spectfully refer this Court to the Charter, By-laws, and 
Rules of the Exchange, the Charter, By-laws and Rules of 
the Association and the Commodities Exchange Act and the 
regulations promulgated thereunder, except admit that 
Fahnestock & Co., Merrill Lynch, Pierce, Fenner & Smith, 
Inc., Continental, I. Usiskin & Co., Cargill Inc., E.F. 


Hutton & Company, Inc., Kohlmeyer & Co., Orvis Bros. 


are among the clearing members of the Association and that 
the Exchange is and was at the times mentioned in the com- 
Plaint a "contract market." 

6. Deny the allegations of paragraph 22 in the 
complaint except admit that Vogel was at the times men- 
tioned in the complaint and now is Executive Vice-President 
of Continental and that Continental wes at the times men- 
tioned in the complaint and now is, represented in member- 


ship on the Exchange. 


NN 
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7. Deny the allegations of paragraphs 29, 43, 47, 
48, 49, 50, 51, 52, 53, 56, 57, 59, 60, 61 and 62 of the 
complaint insofar as they refer to Continental or Vogel and 
otherwise lack knowledge or information sufficient to form 
@ belief as to the truth of the allegations of those para- 
graphs. 

8. Deny the allegations of paragraph 54 of the 
complaint insofar as they refer to Continental or Vogel and 
otherwise lack knowledge or information sufficient to form a 
belief as to the truth cf the eliegetions of that paragraph, 
except admit that they were advised on November 19, 1963 
that Allied Crude Vegetable 011 Refining Corporation ("Allied") 
had filed a voluntary petition in bankruptcy and that there- 
after the Exchange suspended trading in cottonseed 011 futures 
contracts on the Exchange and ordered the liquidation of all 
such contracts at prices fixed by the Exchange. 

9. With respect to the allegations of paragraph 58 
of the complaint, repeat and reallege the responses above 
made. 

FIRST AFFIRMATIVE DEFENSE 

10. Defendant Vogel does not and did not partici- 
pate in trading by Continental in cottonseed 011 futures 
contracts on the Exchange, and did not Supervise those en-~ 
gaged in such trading. In all his acts as a member of the 
Board of Managers of the Exchange, including his participa- 
tion in the decision to suspend trading and to order liqui- 
dation of cottonseed o1l futures contracts at prices fixed 
by the Exchange, Vogel acted in the exercise of his best 
judgment as a member of the Board of Managers, without 
direction or advice from Continental, its officers, agents 
or employees, and without regard for the interest of Con- 


tinental. 
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SECOND AFFIRMATIVE DEFENSE 


ll. If allied engaged in the activities alleged 
in the complaint having the tendency and effect therein 
alleged: (i) Haupt acted as Allied's broker, agent, finan- 
cier and instrumentality in these activities either with 
knowledge, or reckless disregard, of their tendency and 
effect; (11) Haupt concealed such activities from defend- 


ants Vogel and Continental; and (111) in so doing, Haupt 


violated its duties, including its duties as a broker regis- 


tered with and represented in membership on the Exchange. 


THIRD AFFIRMATIVE DEFENSE 


12. Defendants reallege the allegations of para- 
graph 11 of this answer. 
13. In so acting Haupt assumed the risk of the 


consequences thereof. 


| WHEREFORE, defendants Continental and Vogel demand 
judgment dismirsing the complaint and for the costs and 


disbursements of ti action. 


Dated: New York, N.Y. 
September 27, 1966. 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 


Ar 
Attorneys for defendants Continental 
and Vogel 
Office and P.O. Address: 

575 Madison Avenue 

New York, N.Y. 10022 
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Maict y S'TOCK CO.; HARRY RB, H 
ALLURE; {ILL LY!CH, PIERCE, PENNER & 
SMATh, 2 PORATED; WALTER C, KLEIN; BUNGE ¢ 
CORPORAS HAROLD H. VOGEL; CONTINENTAL 
GRAIN COi ; I ; I. USISKIN $ 
& C WEINSTEIN 
Defendants. $ 
_—— ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee x 
SIDNEY FASHENA 

Defendant by Holtzmann, Wise & 
Shepard, his attorney, for his amended answer to the amer 
complaint herein: 

AS TO TPE FIRST CAUSE OF ACTION: 

1. Lacks Imowledse or information sufficient t 
form a belief as to the truth of any of the allegation: 
contained in paragraph numbered "1", 

2. Lacks knowled«e or information sufficient 
form a belief as to the truth of any of the allegation: 
contained in paragraph numbered "2", 


form a 


contained 


beliet 
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3. Leeks know! or information 


as to the truth of any of the aller 


in paragraph numbered "3°. 


sufficien 


it! 


the 


tained in 
ent, 7 ve4 
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Krk G32 or 
es to the 

= nye 
wbered ry 


‘aph nu 


Co. tiansacts bue 


into 


ruth of a 


referred 


mnited partnershin fo 


recletercd a 


nay a") 
eCLI2VY1E" 
bylaws, rules an 
the New 


York Produce 


the tyvuth of any of 


jHAn Wwe 
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<3 knowledge or infec 


Soe Beet eae 
uPagrapaA nusdercd “7 


information 
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ey Fashena 


uth or eny of tho allepstions 


ezcept acnits 


4ness in 


raation sufficient ¢ 


sufficicat to 


Chat cu: 


Je ° ? + 
the fouchera 


v0 


ny of the allecations 


except acrit 
to as “Haupt") held 
rmed uncer the laws 
and for many years 
8a member of the Kx 
under and pursu 


e 


a mita ete ° we : 
ad regulations; was a 


Exchan:e@ Clearing Az: 


, nave Be 4 
yrnation curficient te 


nat dt ds cesll.cted by the United States Secretuszy oF 


across th? ring oa the floor of the Exchanze, cottonse 
042, cotisiuseed meal, soybcen o11 and tallow fcr rutur2 
GCalivery, commonly rcterved to as buying and lling f 
tures conrtsgacts, “and that the michange provices i 
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2, being Chaoter 359 of tho Laws of 18692, as suendec 


icvlives ap a Contract Market on which perso: Gvaiir. 
ough wanbers of the Exchenge, registered with tha &.c- 


ary of Agsciculturea, may buy and sell at open onecry 


os a eultable flocr and facilities for that pv °j0se 


2-8 beoudway, in the Borough of Nanhattan, New York 


Ciiy. 
Oo. Danies each and all of the allegations con- 
4 . ott 5 4 ’ te . 


ane 
div 
Bis 
ter 


the 


’ 


%, Now York Produce Exchange Clea: in3z Associstiun, is 


ined dn paragraph nunbere g" except aci.iits that derene 


ck corporation ovgenized and existing under tno lau: 

State of New York, and that 1t maintains, at GO. He 
4 

eet, New York, ‘cw York, facilities for the cleurance 


iodity Sutures contracts purchased and sold on cefenc 


~~ 
eo] 
. 
o 
.P) 
> 
a 


cach end all of the allegations ccn- 


fned in paragraph nuabered "10" except adcaits that pur. 


to the oryanic law and byiaws of the Exchange cnly 
{duals may be elected to merbership, that for » part... 
pn to enjoy the privileges of membership 1¢ muss be x 
ed with the Exchange eas a menber by a general partner 


partnership vino must also be an individval mo. ver ef 


Exchano2 aud that foe a covporaticn to enjoy the pri 
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also be an individual member of the Exchanre and except 
admits that ranasencnt of the Ixchanse is vested in a card 
of tinnegers consisting of the President, Vice-President, 
Trcacurcr end twelve iinnasgers who must be individvel nenmberc 
Rxchunge and fairly epportioned from amon the 


verious bronches of trade interests represcnted in the Ex- 


ll. Acuits defendant, Donald V. MacDonald, was a 
neiber of the Exchanze and was for sone tine the Presiccnt 
and awcubeor of the Board of Ianagers of the Exchange duly 
elected py vote of the menbers and was also ex-officio chair- 
mam of the Executive Committee but, except as herein exprecs~ 
ly acnitted, desies each and all of the allegations contained 
in paragraph mumbered "11" end dentes that any combination, 


consplracy or agreement ever cxisted or was involved. 


2. Lacks knowledge or information sufficicnt to 


Tor &@ belicf as to the truth of eny of the allczations con- 


tained in paragraph numbered "12", 


13. Lacks knowledge or information sufficicnt to 


form a bolicr eas to the truth of any of the allcwntions con- 


tained in paragraph nunbered "13" except admits that Tatiue- 
stock 15 remistered &s:a poxrtnership with the Ixchtnge vor 


membership privileges pursusnt to the by-laws of the Ex- 


Wy. Ineks knowledge or Jnformation sufficient to 


Yori a bolier? es to the trvth of any of the allcsctions ccn- 


teSned in poramrevh mv dered "Vi" cxeept adiadts that dos'end-~ 


Ont, Uivry 2. Aiticrnon, was ¢ renher of the Txehituse, voc la 
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membcr of its Poard of Managers duly elected by the menmocr- 
6hip and that he was also a member of the Executive Comuittee 
and of the businecs conduct, cottonseed products and coybean 


O11 committees of the Exchange and ecxceze that ho denics eny 


conbination, conspiracy or agreement ever existed or was in- 


volycd. 


15. Tacks knowledge or information cufficient to 
form a belief as to the ‘truth of any of the allesations 


contained in pesasraph numbered "15". 


16. Lacks knowledge or information sufficient to forn 


a belic? as to the truth of any of the allegat‘ons containcd 


= 
5 

SS 
f2 
"3 
$2 


raph numbered "16" except admits that Merriii Lynch 
is registered as a corporation with the Exchange for member- 
ship privilcges, pursuant to the by-laws of the Pxchanye 

except denies that any combination, conspiracy or agreement 


ever existed or was involved. 1 


17. Lacks knowledge or information sufficient to 
form a belicf as to the truth of any of the allcgcations con- 
tained in pararcraph numbered "17" except admits that dcfend- 
ant, Walter C. Kleim was a member of the Exchange and irc3 for 
some time an clected momber of the Eoard of Managers and was 
also for some time a member of the Executive Comittee of 
the Exchange and except that he denies that any combination, 


conspiracy or arrecnuent ever cxisted or was involved. 


18, Laeks knowledge or information sufficient to 


form a bolief as to the truth of any of tho allezation: 


contained in paragraph numbered "18", 
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19. Lacks knowvledse or information sufficicnt to 
fora a belicf as to the truth of ony of the allezations con- 
tained in paracvaph nunbered "19" except admits that Bunge is 
resistcred as a corporation with the Exchange for menbership 
privileses, pursuant to the by-laws of the Exchanze and 
except that he denies that any combination, conspiracy or 


agreciicnt ever cxisted or was involved, 


fora ® belie? as to the truth of any of the allegations 
contained in paragraph numbered "20" excopt admits dcfcndant, 
Yarold H. Vogel, was a member of the Exchange and was for 
some time the Vice-President and member of the Board of 
Nanegers duly elected by the membership and a mcmber of the 
Excecutive Committee of the Exchange, and except that he 
Genics that any combination, conspiracy or agrecment cver 


existcd or was involved, 


21. Lacks knowledge or information sufficient to 
form a belicf as to the truth of any of the allegations con- 


teined in paregraph nuubered "21", 


22. Lacks knowledge or information sufficicnt to 
form & belief as to the truth of eny of the a@llegeticns con- 
tained in paragraph nuabered "22" except aduits that Con- 
tinental is registered as a corporation with the Exchanse 
for membership privileges, pursuant to the by-laws of the 


Exchenze and except that he centes that any combination, 


cohsplracy or &sreencnt ever existed or was involved, 


rE. A= — 
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23. fAcnits thot he was a meinber of the ixehange2 ond 
wg for some thac its Treasurer and ec member of the Doard of 
Manacers of the Ixchense duly clected by vote of the m or 
ship and alco was a resaber of the Exccutive Committec of the 
Exchange tut execpt as hercin expressly admitted, deni:s 
each wid all of the ellecations contained in parazranh 
nuwsevcd "25" and denics thet any combination, censpiracy or 


asreencnt ever existed or was involved. 


4, Denies each and all of the alles2tions cont.ined 


razrazh nushered "24" except admits that I. Usiskin & 


= 
he 
¢ 


Co. is a New York partnership and that it is ensased in the 
commodities, brokerage and commission business in the City 
of New York, with its principal placa of business at No. 32 ’ 


Broadway, New York, New York, 


25. Denies euch and all of the allezations contzined 
in parasraph numbcred "25" except admits that he is a gcneral 
partner of I.Usiskin & Co, which is a partnership registered 
with the Exchange for membership privileges, pursuant to the 


by-lawe of the Dxchange. 


26, Adnits the allogations contained in p2ragrapa 


numbered "fo", 


27. Admits the allezations contained in paragvenn 


- = - 


nunbered "27", 


28, Adnaits the allozations contained in paracriaph 


nuwabered "eo", 


Va 
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25. (a) Denies cach ond oll of the allesztions con- 


tained in subparagreph "(a)" of pareszraph nunbcred "29" 


()) Denies each and all of the allezutions con- 


tained in sub»: syraph "(b)" of paregreph nunbercd "29", 


50, fenits the allegations contained in pavagrach 
nu: 2¢ } bi 9 
54.2 Vrnies exch and ell of the eallezations contzined 


in paragraph nubered "31" and avers that all purchases, 
trouctars of such comnodity futures contracts are 


ject to the provisions of the Commodity Exchairs Act end 


the regulations promulgated thereunder by the Unitod States 


and resulations of the Exchange not disapproved py the VUnitec 


states fccretary of Agriculture. 


32. Donies each and all of the allecetions containod 
in paretrcaph nuxbered "32" except admits that contracts for 
future delivery made on the Exchange are subject to clearance 
through the Association in accordance with the charter, by- 
laws, rules, rezulations and resolutions of the said esrocia- 
tion ond, if aecepted by the Association for clearance, the 
Associavion thereunon becomes substitited as a seller to the 
buyer end as a buyer fvom the ecller. For certainty as to 


clearance operation defendant bess lcave to refer to tic 


charter, by-lavs, rules end reculations of the Association. 


33. Pontes each and all ef the allegations contained 
$ho parceecevl me vercd "33" exeept adnits that the priviie-re 


iia 
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of clearing contracts for future dclivery made on the I: 
chonge may be granted or dented by the board of directors of 
the Association to mexvers of the Exchange who ere stoc'shol- 
devs of the Association, partucrships who are stozkholccers o 
the Acscociation having a partner who is a member of the Mx- 
ehonts, or corporations who are stockholders of the Ascocia- 


aa! 


tion l:.ving én executive offiecr who is a nenber of the Mx- 


34, Leeks knovlodge or information sufficient to 
form a belief as to the truth of any of the allec2°ions con- 
tained in paragraph nwabered "34" except admits that I. 


siskin & Co. 1s a menber of the Clearing Association. 


35. Denies each end all of the allegations contained 


in paragraph nuubered "35". 


36. Denies each and all of tho allesations contained 
in paragraph mwibered "36" except admits that cottonsecd oil 
for future delivery may be purchased end sold at cpen cutcry 

ry y r 


across the ring on the floor of the Exchance. 


37. Lacks knowledse or inforiation cuffictcnt to 
form a belie? as.to the truth of any of the fllcgetions con- 


tained in paragreph nwabercd "37", 


38, Admits the allecutions contained in parccrann 


nwabered "33", 


39. Lacks knowlede or information cufficicnt to 


form @ bello au to the truth of eny of the alles2tions con- 


‘ 


tsined in paragreph nunbeved "39" cxcopt admits that the 
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Agriculture wrler and pyrcvant 
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46, Iexeks knowledre or Anforvation ruffietont to 


form a belicf ws to the truth of any of the allovittons con-~ 


tained in poreszraph nuabored "46", 


47, DUcnies each end all of the @llegations coataine 


in paracraph newvered "7", 


in Pavetraph numbered "48", 


in pavosveph numbered "49", 


nies each ond all of the Gllcvations eccntainc: 


19. Donies each and all of the allezations contzin 


) 


ior 


50. Denies each and all of the allezations contained 


in par-grinh numbered "50", 


51. Lacks knowledge or information sufficiont to forn 


& belict as to the truth of any of the allezations contained 


Jn paresrarh nunbered " 1", 


52. Deries each and all of the allesations contained 


in par:graph numbered "52", 


53. Denics each and all of the allevations contai: 


in parasraph nuxsbered "53", 


54. Denies each and all of the allezations contin 


in paragraph nuwbered "54", 


55. Lacks knowledze or Anformation sufficient to 
& belicf as to the truth of any ef the allezations conte: 


in parasraph muibered "55", 


ll 


120 
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56. Denies each and all of the allegations 


contained in paragraph nunbered "56". 
57. Denies each and all of the allegations 
contained in paragraph numbered "57". 


AS TO THE SECOND CAUSE OF ACTION: 


58. Repeats the contents of paragraphs 1 to 57 
hereof, both inclusive, with the same force and effect as 


though here set forth in full and at length. 


59. Denies each and all of the allegations 


contained in paragraph "59". 


60. Denics each and all of the allegations 


contained in paragraph numbered "60". 


61. Denies each and all of the allegations 


Ne " 


contained in paragraph numbered ‘61 


2. Denies each and all of the allegations 


contained in paragraph numbered "62". 


AS TO THE THIRD CAUSE OF ACTION: 


63. Repeats the contents of paragraphs "1" to 


"62", both inclusive, hereof with the same force and effect 


as thoucgh here set forth in full and at length. 


64. Lacks knowledge or information sufficient 
to Lorm a belief as to the truth of any of the allegations 


+ 


containcd in paragraphs numbered “64" and "65". 


12 
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FOR A FIRST DEFENSE TO ALL THREE CAUSES 
OF ACTION, ALLEGES: | 


65. Upon information and belief plaintiff's 
amended complaint fails to state a claim against this 
defendant upon which relief can be granted, 


FOR A FIRST DEFENSE TO THE FIRST AND SECOND 
CAUSES OF ACTION, ALLEGES: 


66. Upon information and belief this Court is 
without jurisdiction over the subject matter of the first 
and second causes of action in that diversity of citisenship 
is lacking as to each such cause of action, in that neither 


| cause of action involves a dispute or controversy respecting 


l2-a 
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the validity, comsivuction ov eateecu of the laws of the 


United Staten upon a deternination of which the result 
depends, and in that cach cause of action is not scparate 
and di: ict from the other cause of actica. 


FOR f SECOND DEVENSE TO THE FIRST AKD SECOND 
CAUSES OF ACTION, ALLOGES: 


67. Upon information and belief neither the 
Cor nodity Exchange Act nor any Act of Congress contain any 
Jéions, cxpress or implied, for a civil remedy by suit 
for damayes in the United States District Court by a member 


of a contract market, floor broker or futures commission 


merchant against any other member, floor broker or futures 
commission merchant for violation of the Commodity Exchange 
Act and accordingly this Court is without jurisdiction to 
entertain this action and the same should be dismissed. 


FOR A SECOMI) DEFENSE TO ALL THREE CAUSES 
OF ACTION, /LLEGES 


ca. 
l, WD 


68. Upon information and belicf, Haupt voluntarily | 
made the purchases, sales and transactions in cottonseed oil 
futures contracts, referred to in the amended complaint, at 
open outcry across the ring on the floor of the Exchange, and 
voluntarily entered into agreement with the Clearing Associa- 
tion for the clearance of said contracts and transactions, as 
agent for Allicd and affiliates, wit full knowledge of the 
conditions of supply and demand in the «ottonseed oil wart:et 
and the probability of fluctuations of prices therein and 
well knowing that all such transactions in cottonseed oi] 
futurcs contracts were made subject to the Commodity Exchance 
Act and Regulations and to the Charter, bylaws, rules, reu- 


Jations and resolutions of defendant Exchange, including, the 
& ’ 


| 
| 
: | 
| 


Amended Poe Sidney Fashena | 
provisions respecting, JAabillit‘es assumed, contingent or ‘ 
othcrwise, by which Haupt and its customers were bound, and 
all losses, if any, in connection with the said purcha | 
sales, and the performance of said contracts were risks ca 
Haupt a5 a meuber of cefendant Exchange and clearing member 
of the Clearing Association with full knowledge, voluntarily 
assumed in naking the said transactions and this defendant i: 
not liable for any losses by Haupt in respect thereto. 

FoR A THIRD DEYENSE TO ALL THREE CAUSES 

OF ACTION, ALLEGES: 

69. Upon information and belicf Haupt's alleged 
losses and damages compleined of, if any sustained, were not 
caused by any omissions, wrongful, negligent or unlawful acts | 
on the part of this defendant but on the contrary, were occa- 
Sioned solely by the negligent, wilful, wrongful, reckless, 

\y wanton and illegal acts and conduct and failures to act of 
Haupt, its agents and servants. 
FOR A THIRD DEFENSE TO THE FIRST AND SECOND 
CAUSES OF ACTION, ALLNGES:_ wa 


70. Upon information and belief, all of the trens- 


actions in cottonseed oil futures contracts made by Haupt as 

| 
ulleged in the amended complaint were made voluntarily and 
competitively at open outcry across the ring on the floor of 


the Exchange and said contracts were voluntarily chared and 


to and in accordance with its bylaws, rules, regulations and 
resolutions, from all of which transactions .>-upt derived 
large commissions and profits and accordingly Haupt was and 
plaintiff is barred from maintaining the first and second 


eauses of action, 


14 


settled by Haupt through the Clearing Association pursuant 
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FOR A POURT DEFENSE 
OF AC ACTION, ALLEGE 


LL THREE CAUSES 


71. Upon, information and belief the injuries and 
losses to Ilaupt of which the plaintiff complains in its 
anendcd compJaint were caused by the wanton, reckless and 
Allegal conduct of Haupt and had Haupt not engaged in such 
misconduct it would not have suffered the losses of which the 
plaintiff now complains. 


FOR A FIFTH 
OF ACT "ION, A 


TO ALL THREE CAUSES 


72. Upon information and belief after the acts, 
complained of by plaintiff in his amended complaint, which 
are alleged to have damaged Haupt and with full knowledge of 
all the facts in any way connected with or relating to the 
‘activities and matters complained of, and being represented 
by legal counsel, Haupt waived any objections thercto and 
;}duly ratified and confirmed the same in all respects by agree-~ 
ng to the suspension of trading in ec -tonseed o11 futures 
contracts on the Exchange and the settlement of all obliga- 


tions under sabe bandtie cottonseed of] futures contracts at | 


} 
| 
| 
| 
| 
| 
values determined by the Board of Managers of the Exchange to | 
be fair, reasonable and equitable to all parties to the said 
contracts and on November 21, 1963 defendants settsed with 
Haupt any and all claims for damages which Haupt might have, 
and Haupt accepted from the Clearing Association and there- 
after retained and plaintiff stil] retains the sum of 
$3,128,500,00 being the net procceds to Naupt of the settle- 
went, and the Clearing Association delivered to plaintiff and 
the plaintiff st*1]1 retains the shares of capital stock of 


the Association owned by Haupt but held by the Association 


15 


a 


i missing the amended complaint herein together with the costs 
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as security for the payment of Haupt's obligations to the 
Association, all in full settlement, satisfaction, release 
and discharge of defendant from any and all claims and 
liability including the claims alleged in the compiaint. 


FOR A SIXTIi DEFENSE TO ALL THREE 
CAUSES OF ACTION, ALLEGES: 


73. Upon information and belief numerous claims 
and suits by plaintiff and others on behalf of Haupt have 
been filed and presented seeking recovery of sums represent- 
ing the same claimed losses stated in the amended complaint 
in this action, that large recoveries have been had and re- 
leases given by reason of which this defendant has been 
released and discharged from any liability to the plaintiff 
and plaintiff is barred and prevented from maintaining this 


action accordingly. 


WHEREFORE, this defendant demands judgment dis- 


anc disbursements in this action. 


Dated: New York, New York 


January 15, 1970 


HOLTZMANN, WISE & SHEPARD 


A 
7 4 , Ya i 
by KL? oY ae Fi ) f wens 1 
re OE A ATS 20 ee o Lecter. 
K Member o1 the !iri 
Attorneys for Detendant 
Sidney Fashena 
Office and Post Office Address 
30 Broad Street 
New York, New York 1000) 
felephone No. 422-7740 
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LCT COURT 


rR (SURTCT NeW YORI 
— - ~— <= «= ~—- _—— oo li nn eee x 
S WeSoN, as Trustee In Bankruptcy : 
] i’ CO., @ Limited Partnership 
rat Pe : 
Plaintiff, 
-arainst- : 
K : EXC + 66°(C8v, 
LATT No. 1016 
. { y CO 8 
17 T 
§ 1O} OTD HH, VOGEL; CONTINENTAL 
CO} > SIJ P I. USISKIN & : 
CARL KR. FERG; SOIL N J. WEINSTEIN and 
L. BOYER, : 
Defendants. : 
~- ~= —— oe & Sem wee & ee OF Oe ee om Oe Oe ee ee me ee ee oe oe oe oe oe oe a 
AMENDED ANSVSR OF DEFENDANT, DONALD ¥, cDONALD 


Defendant, Donald V, MacDonald by iloltzmann, Wise 


; is attorneys, for his amended answer to the amended 
nt hereir 
I ACTION: 
1. Lacks knowledge or information sufficient to 
a belief as to the truth of any of the allegations 


aph numbered "1", 


2. Lacks knowledge or information suffictent 


1 belief as to the truth of any of the allegations con- 
‘do Ain psregreph numbered "2", 
$3. Tneks knowlcdre or information sufficient tc 
a belle to the truth of eny of the allegations 
ined dn porarraph numbered "3". 
a” e , 
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4, Lacks knovwledcee or information sufficient to 


form a belief as to the truth of any of the allegations 


contained in paragraph numbered "4" except odnits that 


Co, transacts business in the Southorn District 


knowledge or information sufftetent 


the truth of any of the allerzetion 


c 
numbered "5" tts thet 

& Co. (hereinaft reforred to as "Haupt") held 

to be a limited partnership formed under the lay 


t n 


State of Now York; that during 1963 and for many years p-ior 
thersto, Haupt was registered as a‘member of the lew 

Producc Exchange (the "Exchanze") under and pursvent 
provisions of its bylaws, rvies and regulations; wa 

clearing nember of the New York Produce Exchanze Clearine 
Association and was engéeged in the commoditics brokerage 

and conmission business, with on office and principal place 


of business at No, 111 Broadway, New York, New Yori. 


6. Lacks knowledge or information suff 
form a belief as to the truth of any of the alleretions co 


tained in paragraph numbered "6", 


7. Lacks knowledge or information 
form a belief as to the truth of any of tho alle-ctions 


contained in paragraph numbered "7", 


8. Denies each and all of the allegations con 
tained an paragraph nuabvercad "8" except admits thet ds 
Exchange is a non-stock, non-profit membership corporatic 


+ 


created by speelel act of the New York State Legislature 
o 


i 
v9 

we 
eC} 

y 

1 

ib 
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of 1662, 


& “= as amended, 
13 aesienited. by the United States Seerctsry of 
a Contract Market on which persons dealine 
yor") OL the Exchonee, reristered with the 
of Agricultuv2, ray buy and sell at open outery 


floor of the Exchange cottonseed oil, 


tallow for futwre delivery 


Atos: selling futures contracts,é 
n S prec 5 and regulates a 
1 s for that purpose at No. 2-8 Broaduay, in the 
oi nhattan, New York City. 
9. Denies cack and all of the allegations con- 
1p soph numbered "9" except admits that defendéent, 
e uee Eichin-e Clecring Association, is a stock 
lon « 
TVorae 


10. 


n } graph red “10° except admits that pursuar 
con J a bya f the Exc i only individunls 
I i t63 rship, that for a } bner: p to 
i J } iip it must } af OL 8 
Lie) ais ¢ criber by & gencral purti of t 
hin Oo} ¢ also be én individual member or the 
1 } cox} ion to cnjoyr the privil 
i with t! me ee 
} plo ho must also be 
} = « } i yo t ities EE | 
\ rd ¢ 
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contintine of the President, Viee-President, Treasurer and 
tiuelve Uonccers who must be individual menvers of the 


11. Admits that he was a member of the Exchange 


and wes for soma tiie itn President and a: er of it 
Roard of ria Tex by vote of tho ners and 

glso ex ofZicto Chairunn of the Exoceutive Cemnittes of the 
Ixcchunie but, except es herein expressly acnittea, gonics 


and ceniesthut any combination, conspiracy or 


agreenont ever existed or was involved. 


12. Denies each and all of the allegations con- 


rarraph numbered "12", except camits that 


ct 
{s 
ts» 
3 
Ke) 


Tehnessock & Co. is a New York partnership and that it is 


enzecged in the stock and commodities brokerage bucincss 


13. Denies each and all of the allegations con- 
tained in paragreph numbered "13" except acnits 
Fahnestoeck is registered as a partnership with ti 
for repborship privileges pursuant to the bylaws of th 
Mehance and necordingly vas entitled to certain ben 
of membership and was subject to all of the dutice, ob] 

4 


tions, requirements and pirojibitions conteined in ths bev 


rules end vesvlations applicable to individual tenocre, 


a 


and dar = that ony coubin.tion, conoplracy or i 


ever extsted er wos involved, 


u 
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VW. Tacks: Imovledre or information sulfietent 
to form a belicf as to the truth of any of tho allerations 
contiines in povagraph numbercd "14" exeept admits that 
defendant, Taoosy B. Anderson was a member of the Exchanrc, 
sanagcers duly eclectod by 
vote of the wombership and that he was also a menbor of 
ths Cwcauss cmwulttee and of the business conduct, 
coctenusrG bo dvets ond soybean o41 comiittees of the 


Isictiiv ve tnd except that he denies thet any conbination, 


o 
Q 
t 
b] 
Q 
em 


cerecment ever existed or was involved, 


15. Lacks lmowledge or information SulfilelLent 
to fora a bclicf ab to the truth of any of the allegations 


contiined in paregraph nuabered "15", 


16. Lacks “nevlecge or information suffietent 
vo Yow a belief as to the truth of any of the aliczations 
contained in paragraph numbered "16" except admits that 
Merrill lynch is registered as a corporation with tne 
Ixehunce for manbership privileces, pursuant to the bylaus 
of the Exchauce, and except that he denies that any combina- 


tion, conspiracy or agreement ever ex sted or was involvcd, 
, PS J & 


17. Lacks Imovledge or information sufficient 
to form a belicof as to the truth of the allegations containod 
in parscraph mucbered "17" except admits thet defendant 
Walter C. Klein vas a member ef the Exchane and was for 
Boric thie an clected member of the Board of Managers and 
Was aise Low nome time a menber of the Erceubive Coimlttece 
of the Vichance and cxcopt that ho denics thut any coi- 


bhi:tion, cercpiracy or arrceement ever existed or was 


4nvol Vt ul, 
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lu, Tacks knowlecgo or information surficicns to 
fomna a belie? as to the truth of any of the allecutions 


contained in paregreph numbered "18", 


19. Licks knowledes or infornation surficicnt 
to form a belief as to the truth of any of the allocations 
contained iu parezraph numbered "19" except admits thet 
is recistered as a corporation with the Excicnse for 
ship pnrivilcses, pursvent to the bylaws of the 
Exchangs,tna except that he denics that any con>ination, 


consSpirecy ox agreement evor existed or was involved. 


20. Lacks knowlcage or information sufficient 
to form a belief as to the truth of any of the allegations 
contained in paragreph numbered "20" except thet he admits 
that defendant, Harold H. Vogel, was a momber of the 
Exchange and was for some time the Vice-President and 
member of the Roard of Managers duly elected by the meinver- 
ship anc that he was a member of the Executive Comaitteo 
of the Exchanse and cxcept that he denics that any comwint- 


tion, conspiracy or agreement ever existed ov was involved. 
& 


cal 


21. Lacks knowledse or information suft 


as 


iclcat to 
form ao belicf as. to tho truth of any of the allegations con 


tained in paragraph numbered “21", 


22. Lacke knowledce or information sufiiciloen’s 
to form a belicf as to the truth of any of the alicgrtions 
contained .4n perecraph nuabersd "22" except aciatts thet 
Continental is registered es a corporation with the Lei 


for mervecrohip privileges, pursuan’ to the bylaws of the 
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gonten that any combin tion, 


conspiracy or agrecment ever existed or was inve lved, 


* renga monmber of the Bourd of It of the 
Li¢han Guly elscted by vote of the manber ip and also 


but execns an herein ee Sly adnitted, denies each and 
£1] of the allesations contained in paragraph numbered "23 
Ci Geni that icny cevbination, conspiracy or agne 
ever existcd or was involvca, 

2he = =6Lael wicacse or infornation sufficient to 


form a belio? as to the truth of any of the allerntions 


a4 7 8 “A , Wey py 
containce in pararsreph mi von "24°. 
rani aan ‘s m ‘ fhawre : awh oy Re 
re Licks mlOwVwder J4 nVornat C Y Sion 


contained in parervreph num ad "25" exeept cediite that 
Usiskin was registered as a portney hip with the Erchanc. 
Low mci hiv p ij 2S, pursvant to the bya of t) 
Eichanve, and execpt thet he dentes that any cowbination, 


couspiracy or agremient ever existed Oot W2S involved, 


MVIVEWVOG a * 
25, Acdovite the all ‘Cations nteined in prresreph 
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23, (a) Denics each and all of the allesations 


p : 1 ' P . Ss oa 2 
contelned in subpararreph "(a)" of paragroph numbered “22°. 


au 


(tb) Denies cach end all of the allegati 


contained in cubperasrcph "(b)" of paragraph nuwsercad "29". 


30. Adcuits the allegations contained in paretl aph 


coutrecss are subject to the provisions of the Conmnecit) 
t and the regulsticnus promulgatcd thercundecr by 
thie Uiised States Scerctary of Agriculture and to all of 
the byluws, rules and regulations of tha LExehanse not 


Gicapproved by the United Ctates Sceretary of Agricultusc. 


32, Denies each ond all of the allegations con-~- 
taine’ in paragraph numbered "32" except admits that con- 


tracts fox futwre delivery mace on the Lachaure are subject 


to clcavance through the Acsociation in accordance with the 


chartcr, 


said Accociation anc, if acecpted by 


clenrenes, the Agsochetion thercuyon becomes su At 
as a seller to the tuyer % t 1 buyer fron t} fh tog 
Por certat rac to ¢t CI tion der 4 
leave ¢ or he eharter, byJ » rule 1 gu 
of t! lution. 
. ] v a ) he j 
, , 
} 


80a 
Amended Answer of Donald V. MacDonald 


Gircectors of the Assecivtion to nenmbers of the Feehiuneo who 


Sstoclkholcors of the Auuosiatiton havins a partner who 4: 


a menhber of the Uxchonuzca, or corporations who are stock- 
hele:rs of the Ausocicticn having an executive officor who 
1c a momber of the Exoharce. 

3i. Wvieks Kuowvledse or information sufficient to 
io ) o the truth of eny of tho allcpation: 
ecrt: Ay waph muabercd "34" exeept admits that 

Brucstock 15 a1 cr of the Clcarine Ascocletion. 

55. Denies each ond all of the allesations con- 
tai . 2n-vex eph nuntered "35", 

ar \ 4 . . " 4 

36, Denies each and all of the allosations esa- 
taincd in paresraph numbered "36" except admits that cottion- 


=) 
—~) 
uy 
« 
° 
as 
Oo 
Ss 
Ms 
> 
~ 
e) 
wm 
iG 
ct 
is 
oO 
Fe 
mn 
a 

i 
= 
Q 
+ 
se 
< 
° 


pit 
{ e 


38. Adults the allegations contained in pore D 
numbered "35", 

59. Leeks lmowledce or information cuf'fichont 
to form a belicf as to the truth of any of the alleraticas 
containcd in parazraph numbered "39" execpt adiaits that th 
Exe} 3c 38 © cortrost market desicnated by the # : of 


Le vilevit undo nd pursucn’ to the provisions of the 


Cc GLi Deseliapse het ond re-nlautions therew iQ)*, 
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40, Denies cach and all of the allegations con- 


tained in parecreaph niucdored "40", 


41, Denies each and all of tho allegations con- 


teined in parasraph numbered "41", 


42, Danies each and all of the allegations con- 


tained in parecreph numbered "42", 


43, Denies each and all of the allegations con- 


tained in parcsreph numbered "43", 


4h, Lacks knowledge or information sufficient to 
form a belief as to the truth of any of the allegations con- 
taincd in paragraph numbered "44" except admits that Eaupt, 
a3 a menber of the Exchange and as a broker and ccnmission 
merchant registered with the Secretary of Agriculture under 
and purcuent to the provisions of the Comnodity Exchanze 
Act, was privileged to buy and sell futures contracts in 
cottonseed o11 on the floor of the Exchange, and as a member 
of the Clearing Association was privileged to clear such 
contracts through the Arcsociation in accordance with its 
charter, bylaws, rules, regulations and resolutions and 


that Haupt exercised such privileses. 


. 45. Lacks kmowledge or information sufficicnt to 
form a belief as to the truth of any of the cllcgations 


contained in paragreph nuabered "45", 


46, Lacks Imowledge or informition sufficicnt to 
form a belicf es to the truth of eny of the allercations 


contained in peresraph nwvered "46", 


47, Donies cach und all of the allegations 


contained in paragraph nusserod "47", 


10 
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43, Dontes coch ené@ all of the allerotions con- 


tained in prvasraph nushered "48", 


50. Denies etch end all of the allcrations con- 


form a belic? as to the truth of eny of the allecations 


? “ ‘yy hile We " 
contetned in par-yjraph numbered "51", 


535. MDPenies cach cna all of the allegations tcon- 


tained in perasreph number ar 


54, Denies cach ond all of the allegations con- 


55. Lacks knowledge or information sufficient te 
form a belicf as to the truth of any of the alleratio: 
4 ~ TT = Hep tt 
contained in parasreph nv red "55". 


teaned in pararreph nusbered "56", 


57. Donies-each and ail of the rlucgations con- 


A 9 > Ugertt 
tained in paragraph numbersd "57", 
" ' ¢ SOT) CATS OF LC™ TON: 
" + 4 ‘ 4 r “7 ‘ - 
53. Repants t contents of paranrephs 1 to 57 
h Y, both inclusive 2 wee Ls roree and clfect 


Jia 
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though here set forth in full and at length. 

59. Denies each and all of the allegations 
contained in paragraph numbered "59", 

GO, Denies each and all of the allegations con- 
tained in paragraph numbered "60", 

61, Denics each and all of the allegations con- 
tained in paregraph numtered "61", 

62. Denies each and all of the allegations con- 


tained in paragraph numbered "62", 


AS TO THE THIRD CAUSE OF ACTION, 


63. Repeats the contents of Paragraphs "1" to 
"62", both inclusive, hereof with the same force and effect 
as though here set forth in full and at length, 
64, Lacks knowledge or information sufficient to 
; forma belief as to the truth of any of the allegations con- 
tained in paragraphs numbered "64" and "65". 


FOR A FIRST DEFENSE TO ALL THREE CAUSES 


OP_ACTIOIH, ALLMSES: 


65. Upon information and belief Plaintiff's 
amended complaint fails to state a claim against this 
‘ defendant upon which relief can be granted, 


FOR A FIRST DEFENSE TO THE PIRST AND 


SECOND CAUSTS OF ACTION, ALLEGES: 


66. Upon information and belief this Court is with- 
out jurisdiction over the Bubject matter of the first and 
Second causes of action in that Giversity of citizenship is 


lacking as to each such cause of action, in that neither 


cause of action involves a dispute or controversy respecting 
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, the validity, construction or effect of the laws of the 
: United States upon a determination of which the result 
depends, and in that each cause of action is not separate 
and distinct from the other car of action, 

FOR A SECOND DEFENSE TC THE FIRST AND SECOND 

CAUSES OF ACTION, ALLEGES: 

67. Upon 4:.formation and belief neither the 
Commodity Exchange Act nor any Act of Congress contain any 
provisions, express or implied, for a civil remedy by suit 
for damages in the United States District Court by a member 
of a contract market, floor broker or futures commission 
merchant against any other member, floor broker or future > 
commission merchant for violation of the Commodity Exchange 
, Act and accordingly this Court is without jurisdiction to 
entertain this action and the same should be dismissed, 


FOR A SECOND DEFENSE TO ALL THREE CAUSES 
OF ACTION. ALLEGES: 


68. Upon information and belief, Haupt voluntarily 
made the purchases, sales and transactions in cottonseed oil 
futures contracts, referred to in the amendei complaint, at 
open outcry across the ring on the floor of the Exchange, and 
voluntarily entered into agreement with the Clearing Associa- 
tion for the clearance of said centracts and transactions, as 
agent for Allied and affiliates, with full knowledge of the 
| conditions of Supply and demand in the cottonseed oil market 
and the probability of fluctuations of prices therein and 
well knowing that a1] such transactions in cottonseed oil 
futures conteacts were made subject to the Commodity Exchange 
Act and Kegulations and to the Charter, bylaws, rules, regu- 


Jations and resolutions of defendant Exchange, including the 


a 


_— 
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| provisions respecting liabilities assumed, contingent or 


otherwise, by which Haupt and its customers were bound, and 


‘ all losses, if any, in connection with the sai¢c purchases and 
, Bales, and the performance of said contracts were risks which 
Haupt as a member of defendant Exchange and clearing member 


| of tne Clearing Association with full knowledge, voluntarily 


assumed in making the said transactions and this defendant is 


not liable for any losses by Haupt in respect thereto. 


FOR A THIRD DEFENSE TO ALL THREE CAUSES 
OF ACTION, ALLEGES: 


69. Upon information and belief Haupt's alleged 


_ losses and damages complained of, if any sustained, were not 


caused by any omissions, wrongful, negligent or unlawful acts 


on the part of this defendant but on the contrary, were occa~ 
sioned solely by the negligent, wilful, wrongful, reckless, 
wanton and illegal acts and conduct and failures to act of 
Haupt, its agents and servants. 


FOR A THIRD DEFENSE TO THE FIRST AND SECOND 


CAUSES OF ACTION, ALLEGES: 


70. Upon information and belief, all of the trans- 
actions in cottonseed 011 futures contracts made by Haupt as 
elleged in the amended complaint were made voluntarily and 
competitively at open outcry across the ring on the floor of 
the Exchange and said contracts were voluntarily cbared and 
settled by Haupt through the Clearing Association pursuant 
to and in accordance with its bylaws, rules, regulations and 
resolutions, from all of which transactions Haupt derived 
large commissions and profits and accordingly Haupt was and 
plaintiff is barred from maintaining the first and second 


causes of action. 


we 
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FOR A FOURTH DEFENSE TO ALL THREE CAUSES 
OF ACTION, ALLECES: 


71, Upon information and belief the injuries and 
losses to Haupt of which the plaintiff complains in its 
amended complaint were caused by the wanton, reckless and 
1llegal conduct of Haupt and had Haupt not engaged in such 
misconduct it would not have suffered the losses of whicn the 
plaintiff now complains. 


YOR A FIFTH 
OF ACTION, ALLEGI 


72. Upon information and helief after the acts, 
complained of by plaintiff in his amended complaint, which 
are alleged to have damaged Haupt and with full knowledge of 
all the facts in any way connected with or relating to the 
activities and matters complained of, and being represented 
by legal counsel, Haupt waived any objections thereto and 
duly ratificd and confirmed the same in all respects by agree- 
ing, to the suspension of tracing in cottonseed oi] futures 
contracts on the Exchange and the settlement of all obliga- 
tions under outstanding cottonseed oil futures contracts at 
vaives determined by the Roard of Managers of the Exchange to 
be fair, reasonable and equitable to all parties to the said 
contracts and on Novenber 2], 1963 defendants settled with 
Haupt any and all claims fo dameres which Haupt might havc, 
and Haupt accepted from the Clesring Association and there- 
after retained and plaintiff still retains the sum of 
$3,128,500.00 being the net proceeds to Haupt of the settie- 
ment, und the Clearing, Association delivered to plaintiff ana 
the plaintiff still] retains the shares of capital stock of 


the Association owned by Haupt but held by the Assoctation 


15 


~—_ 
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‘aS security for the payment of Haupt's obligations to the 


| Association, all in full settlement, satisfaction, release 


and discharge of defendant from any and all claims and liabil- 
ity including the claims alleged in the complaint. 


FOR A SIXTH DEFENSE TO ALL THREE CAUSES 


OF ACTION, ALLEGES: 


73. Upon information and belief numerous claims 
and suits by plaintiff and others on behalf of Haupt have 
been filed and presented seeking recovery of sums represent- 
ing the same claimed losses stated in the amended complaint 
in this action, that large recoveries have been had and re- 
leases given by reason of which this defendant has been 
released and discharged from any liability to the plaintiff 
and plaintiff is barred and prevented from maintaining this 


action accordingly. 


WHEREFORE, this defendant demands judgment dismiss- 
ing the amended complaint herein together with the costs and 


disbursements in this action. 


Dated: New York, New York 


January 15, 1970. 


HOLTZMANN, WISE & SHEPARD 
Fae ae a 
By 3° pat METS soa De Lh: is 
A Member of the Iirm 
Attorneys fur Defendant 
Donald V. MacDonald 
Office and Post Office. Address 
30 Broad Street 
New York, New York 10004 
Telephone No, 422-7740 
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T3rem emamme nrom 
UNITED STATES DIS 


acm pags ty phates 
FOR TEE SOUTHERN 


newts Anwr sDATIING ovresan ’ 
NEW YORK PRODUCZD EXCASANGS, et al 


Lynth, Pierce, Fenner & Smith In- 
called "Merrill Lynch"), by its 


uller, Caldwell & Ive:-, answers 


1. Denies each and every allegation in peragranh 1 
which is intended to refer to Merrill Lynch, and other- 
wise aLleges it is without knowledge or information sur- 
ficient to form a belief as to the truth of the allega~ 


tions in paragraph 1, exceot it admits that this action 


vurports to be brousht uncer the statutory provisions 


2. Admits that the matter in controversy purports 
to exceed the swa or value referred to in paragraph 2. 
3. Admits that this Court's jurisdiction of this 
action purports to exist under the statutory provisions 
referred to in parazszaph 3. i 
4, Alleges it is without knowledge or information 
ficient to form a belief as to the truth of the alle- 
gations in paragrapn 4, except it admits that Merrill 


Lynch is found and transects business in the Southern 


‘ew York. 


District of 
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5. Alleges it is witnceut knowledge or in?crmation 


-7 


sufficient to form <= oelief as to the truth of was allcza- 
tions in paragraph 5, exceovt it admits, uvon information 


- am Pa 


and. belie?, that Ira Haupt & Co. was engaged in DUSL2ESS 
as a commodity futures commission broker, formerly WowA 
an office and principal place of business at ill Broadway , 
New York, New York, and that during 1963 it was registerec 
with end represented in membership on the New Yorx Produce 
Exchange anc that during 1963, until December 4, 1963, it 


for the future 


n 


held the privilege of clearing contract 
delivery of cottonseed oil through the New York Produce 
Exenange Clearing Association. 

6. Alleges it is without knowledge or information 
sufficient to form ea belief as to the truth of the allege- 
tions in paragraph 6. 

7. Alleges it is without knowledge or information 


suzficient to form a belief as to the truth of the allega- 


tions in paragraph 7. 


8. Alleges it is witnout knowledge or information 
sufficient to form a belief as to the truth of the allega- 
tions in paragraph 8, except it admits, upon information 
and belief, that the New Yorx Produce Exchange (nerein- 
| after referred to es the "Exchange") is a membersnip 
corporation orzanizec and existing under the laws of New 
York, and maintains a room an¢c facilities for tne pur- 
chase and sale of cottonseed oil for future delivery, 
comnonly Known as cottonseed oil futures, at 2 Droadway, 
New York, New York. 

9. Alleges it is without kncewledge or information 


sufficient to form a telief as to the truth of the aliega- 


tions in paragraph 9, except it edmits, upon information 


ie 
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c siiez, ¥ iew Toso. Produce Exchenge clearins 
/ ~ — > ,* A "wy 
ssei yacrsanaesver referscd to as the “Association"), 
25 2 svock co viLON Organized and existins under th 
oF seu Yors, 1 Maizr:vains Tacilizvies for the cleéar- 
ence Oo. covvonseead oil Futures purchased cand sold on the 
Exchense, at 0 = sr Street, New York, New York. 
a Denies tach and every allegation in »arac-ranh 
rae ~ig8 lesve to refer to the exact provisions of the 
Chartc> and By-Laws of te Exchange. 
si. Admits, upon information end belic?, the allega- 
tions is paragraon il. 
12. Alleges it is without knowledse or information 


sufficient to form a belief as to the trutn of the allega- 
Sasn le, excent it admits, upon information 


anc belief, that rahnestock 2 fo. is engaged in business 


éS & conmodity “usures comission broker, in various 


13. Alleges it is witnout knowledge or information 


ao 


suiticient to form a belief as to “ne truth of the allega- 


=~-4 TA awweAs hn wr < T=: : 4 ~* ‘7 
and existing uncer the laws of Delaware, and that :t is 


engaged in business a. a commodity Trutures commission 


= td Pad aie iki agate: «aeeaaes 
7O Pine Street, New York, New York. 
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16. Denies each and every allegation in pera; 


Secticn 69 of the By-Laws of tne Exchange, which aoplica- 


tion was accepted effective January 12, 1959, and Merrill 


mibitions set forza in said 


nd begs leave to refer to the 


a 


exact provisions of such By-Laws. 


17. Admits, uoon information and belief, the allege- 
tions in paragraph 17. 

18. Alleges it is without knowledge or information 
su.fticient to form a belief as to the truth of the alleza- 
tions in paragraph 18, except it admits, upon information 
end belief, t e Corporation is engaged in the 
business of buying and selling commodities in the City of 
New, York and has a place of business at 1 “hase Manhattan 
Plaza, New York, New York. 

19. Alleses it is without knowledge or information 
sufficient to form a belief as to the truth of the allege- 
tiéns in parasrepn 19, except it admits, upon information 
and belier, that at the times mentioned Walter ©. Klein 
was Presiden: of Bunge Torporation. 

20. Admits, upon information and belief, the allegea- 


tions in paragraoh 20. 


21. Alleges it is without knowledse or informaticn 


wohbes 
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tions in parcsraph 21, excest it acuits, unon information 


and ocelielS thet Continental Grain Company is enzaged in 
the business or buying and seliing ccmmodities in the 
City or New York and has a place of business eat 2 Broad- 
wey, N York, New Yorx. 

22.. Alleges it is witnout knowledge or informaticn 


surficient to form a délief as to the truth of the alleza- 


23. Acmits, upon infdérmation and belief, the allega- 


e+. Alleges it is without knowledge or information 
surficient to form a belief as to the truth of the allega- 


e4, except it admits, upon information 


enc belief, that I. Usiskin & Co. is engagec in business 


~ 
n 
a) 
Q 
r@) 
} 
i 
° 
QQ 
i 
ct 
< 
HH, 


utures commission broker in the City of 


New York and has = place of business at 32 Broadway, New 


mowledge or information 


sufficient to form a delief as to the truth of the allega- 
26. Admits, uwoon information and belief, the allega- 
27. Acmits, upon information and belief, baie allega- 

. Admits, uwoon information and belief, tne allega- 
29. (a) Denies each and every allegation in para- 

graon 29. (a) which is intenied to refer to Merrill Lynch 


ard otherwise alleges it 4% wivnout knowledge or informa. 


as to the tru.:. of the 
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29. (b) Denies each and every allegaticn in parea- 
grepa 29. (b) which is intended to refer to Merrill 
Lynch and otherwise alleges it is without knowledge or 
information sufficient to dorm a belief as to the truth 
of the allegations in paresrashn 29. (b). 

30. Admits, woon information and belief, tne allega- 
tions in pereasreon 30. 

31. Denies each and every allegation in paragraph 
31 and begs leave to refer to the exact prcvisicns of 
the Charter of the Exchange and the exact provisions of 
the Commodity Exchange Act. 

32. Denies each and every allegation in paragraoh 
32, excent it admits that contracts for future delivery 
mede by members of the Exchange are subject to clearence 
through the Association and subject to its Charter, By- 
Laws and Rules, and in so far as such contracts are ac- 
cepted for clearance the Association becomes sudstituted 
as a seller to tne buyer and a buyer to the seller, anc 


ovherwise bess leave to refer to the exact vrovisions 
o? che Charter, By-Laws and Rules of the Exchange and cf 
the Association. 

33. Denies each and every allegation in parag zach 
33, excent it admits that the privilege cf clecring con- 
tracts for Susure delivezy made on the axchanss may 5° 


granted or deniec oy the Boerd of Directors of the Asso- 
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40. Deries each and every allegation in paragreon ho, 
anc begs leave to rerer to the exact provisions of the 
Commodity ZIxchanse Act, and the By-Laws, Rules and Regula- 
tions of tne =xchange and of che Association 


41. Denies each and every allegation in paragraph 


egs leave to rerer to the exact provisions of the 


By-Laws, Rules ard Regulations of the Exchange and of the 


42, Denies each and every allegation in paragreph 
42, and begs leave to refer to the exact provisions of the 
By-Laws, Rules and Regulations of the Exchange and of the 
Association. 

43. Denies each and every allegation in para 
43 which is intenced to refer to Merrill Lynch or to the 
defendant Harry B. Anderson (nereinafter called "Ander- 
son"), and otherwise alleges it is without knowledge. or 
information sufficient to form a belief as to the truth of 
the allegations in paragraph 43. 

“4, Alleges it is without knowledge or information 
sufficient to form a belief as to the truth of the allega- 


2 _— * Jedi 
tions in parasrach 44. 


i) 


45. Alleses it is witnout knowledge or information 


surticient to form «a velief as to the truth of the allesea- 


sufficient to form a belief as to the truth of the allesa- 


tions in varagzeaon 46. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-——Kae ew ee ee ee a ee a ee ae me ee ee ee 
CHARLES SELIGSON, as Trustee in Bankruptcy : 
of IRA HAUPT & CO., a Limited Partnership, 
Bar.krupt, 
Plaintiff, 
-against- : 66Civ. 
No. 1016 

NEW YORK PRODUCE EXCHANGE, NEW YORK PRODUCE H 


PACHANGE CLEARTIG ASSOCIATION; DONALD V. 

MacbONALD; FANNESTOCK & CO.; HARRY B. ANDERSON; AMENDED 
MERRILL LYNCH, PIERCE, FENNER & SMITH, : ANSWER 
INCORPORATED; WALTER C. KLEIN; BUNGE COR- 

PORATION; HAROLD H. VOGEL; CONTINENTAL GRAIN H 

COMPANY: SIDNEY FASHENA; I. USISKIN & CO.; 

CARL R. BERG; SOLOMON J. WEINSTEIN and H 

DAVID L. BOYER, 


Defendants. 


ANSWER OF DEFENDANTS 
NEW YORK PRODUCE EXCHANGE AND 
CAKL RK. BERG TO AMENDED COMP). AINT 


Defer.dants NEW YORK PRODUCE EXCHANGE and CARL R. 
BERG, by Holtzmann, Wise & Shepard, their attorneys, for 


their amended answer to the amended complaint herein: 


AS TO THE FIRST CAUSE OF ACTION: 


l. Lack knowledge or information sufficient to 
form a belief as to the truth of any of the allegations 


contained in paragraph numbered "1". 


2. Lack knowledge or information sufficient to 
form @ belief as to the truth of any of the allegations 


contained in peragraph numbered "2", 


3. Lack knowledge or information sufficient to- 


form a belief as to the truth of any of the allegations 
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contained an pareepaph nunbernd "3" 


4, Lack knowledge or information sufficient to 
form a belief as to the truth of any of the allegations 
contained in paragraph numbered "4" except admit that they 
and dofencant New York Produce Exchange Clearing Association 
("Clearing Association") transact business in the Southern 


District of tow Yorle, 


5, Lack Imowledge or information sufficient to 
form a belicf as to the truth of any of the allerations con- 
tained in paragrapr numbered "5" except admit that Ira Haupt 
& Co. (horeinaf cr referred to as "Haupt") held itself out 
to be a linited partnership formed under the laws of the 
State of Now York; that during 1963 and for many years prior 
thereto, Haupt wus registered as a member of the New Youk 
Produce Exchange under and pursuant to the provisions of its 
bylaws, rules and regulations; was a Clearing member of the 
New York Procuce Exchange Clearing Association and was 
engeged, among other things, in the commodities brokerase 
and comaission business, with an orfice and principal place 


of business at No. 111 Broadway, New York, New York. 


6. Lacks knowledge or information sufficient to 
form a belicf as to the truth of any of the allegations con- 


tained in paragraph numbered "6", 


7. Leck knowledge or information sufficient to 
form a belict as to the truth of any of the allegations 


contained in paragraph numbered "7", 


8. Deny each and all of the allegations contained 


in poragraph numbered "8" except that they admit that 


3 


& 
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defendant Nev York Produce Exechae e@ 19 a non-stoclc, non- 


profit membership corporation created by special act of the 
New York State Legislature in 1862, being Chapter 359 of the 
Laws of 1862, as amended, that it is designated by the 
United States Secerctsry of Agriculture as a Contract fliarket 
on which persons derling through members of the Exchange, 
recistered with the soeretary of Agriculture, may buy and 
sell ot open outcry, cottonseed oil, cottonseed meal, 
soybean oil end tallow for future delivery commonly referred 
to as buying and selling futures contracts and that it 
provices and reculates a suitable floor and facilities for 
that purpose at No. 9-8 Broadway, in the Borough of 


Manhattan, New York City. 


9. Deny each and all of the allegations containec. 
in paragraph "9" except that they admit that defendant 
New York Produce Exchange Clearing Association is a svuck 
corporation organized and existing under. the lavs of the 
State of New York, and that it maintc‘ns, at 60 Eeaver 
Street, New York, New York, facilities for the clearance 
of commodity futures contracts purchased and sold on the 


Exchange. 


10. Deny each and all of the allegations contain: 
4n paragraph numbered "10" except admit that pursuant to the 
orgenic law and bylcws of the Exchange only individuals may 
be elected to membership, that for a partnership to on joy 
the privileges of nenbership it must be registered with the 
Exchange as a member by a general partner of the partnership 
vho must olso be en 4ndividual member of the Exchange anc 


thet for a corporation to enjoy the privileges of menyership 
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it must be registered with the Exchange ao a member by an 
officer or bona fide employee who must also be an individual 
member of the Exchange and except that they admit that 
menasement of the Exchanze is vested in a Board of Manisers 
consisting of the President, Vice-President, Treasurer and 
twolve Hanagers who must be individual members of the 
Fxchonse and fairly apportioned from among the various 


branches of trade interests represented in the Exchancze. 


ll. Admit defendant Donald V. NecDonald was a 
menor of the Exchange and was for some time its Presicont, 
and a.menber of its Board of Managers duly elected by vote 
of the members and was aleo ex officio Chairnan of ‘she 
Executive Committee of the Exchange but, except as herein 
expressly aduitted, deny each and all of the allegations 
contained in paragraph numbered "11" and deny that any 
combination, conspiracy or agreement ever existed or 


wes involved, 


12. Lack knowledge or information sufficient 
to form a belicf as to the truth of any of the allegations 


contained in paragraph numbered "12", 


13. Deny cach and all of the allegations ccn-- 
tained in paragraph numbered "13" except admit that 
Fahnestock is registered as a partnership with the Exchange 
for membership privileges pursuant to the bylaws of the 
Exchange and accordingly was entitled to certain benefits 
of membership and was subject to all of the cutics, obli- 
gations, requirements and prohibitions contained in th= 


bylaws, rules and regulations applicable to individual 


109a 
Amended Answer and Counterclaim of New York 
Produce Exchange and Carl R. Berg 


members of the Exchange, and deny that any combination, 


conspiracy or arreencent ever existed or was involved. 


14. Admit defendant Harry B. Anderson was a 
nember of the [xchanee, and wes for some time a momber of 
its Foard of Monzgers duly elected by vote of the member- 
Bhip and thet he also was designated by the Board of 
linnigers ec a nenmbor of the Executive Committee, Lusincess 
Conduct, Cottonseed Troducts and Soybean O11 Cormittees but, 
except as herein expressly admitted, deny each -nd all of 
the allegations contained in paragraph numbered "14" and 
deny that any combination, conspiracy or agreement ever 


existed or was inv “ved, 


5. 
form a belicf as to the truth of any of the allegations 


Lack knowledge or information sufficicnt to 


contained in paragraph numbered "15", 


16. Deny each and all of the allegations containci 
in paragraph nwabered "16" except admit that Merrill Linen 
is registered as a corporation with the Exchange for momber- 
ship privileges pursuant to the bylaws of the Exchanre gna 
accordingly was entitled to certain benefits of membership 
and was subject.to all of the duties, obligatios, require- 
ments and prohibitions contained in the bylaws, rules and 
regulations of the Exchanze applicable to individual meubers, 
and deny that any coribination, conspiracy or agreement over 


existed or was involved. 


17. Admit Jicfcndant Valter C. Kiein was a member 
of the Exchanze and was for some time a member of the rourc 


ef Managers duly clected by the membership end that he also 
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was designated by the Poard of Managers as a menber of the 
Executive Cormalttee of the Exchange but, except a3 horcin 
expressly acuitted, deny cach and all of the allcgation: 
contained in paregrenh numbered "17" and deny that any 
combination, conspiracy or agreenent ever existed or 


was invelved, 


13. Lack knowledge or information sufficient to 
form a billet as to the truth of any of the allecetion:: 


ontaflucd in paresrarh numbered "18", 


19. Deny each and all of the allegations con- 
tained in paragraph numbered "19" except admit that Bunce 
is registered as a corporation with the Exchange for 
membership privileges pursuant to the bylaws of the 
[xchanje and accor: ingly was entitled to certain benefits 
of memborchip and was subject to all of the dutics, obli- 
cations, requirements and prohibitions containe? in the 
bylaws, rules and regulations of the Exchange : icablo 
to incividual mombers, and deny thot any combination, 


conspiracy or agreement ever existed or was involved, 


20. Admit defendant Harold Lb, Vogel was a menber 


© 


of the Exchange ond was for some time its Vice-Fresident, 
and a jiember of its Eoard of Managers duly clectcd by vote 
of the menbership and that he was also a member of the 
[xecutive Cormittee of the Exchange but, except as hercin 
expressly admitted, deny each ond all of the allegations 


contained in paragraph nunbered "20" and deny thet any 


combination, conspireey or agreement ever existed or 


wan Anvolved, . 
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21. Laci. knowledge or itaformation sufficicnt to 
form a belicf os to the truth of any of the allegations 


contained in pavecrerh nunbered "21", 


22. Dony cach and all of the allesationsz 
tained in perreezph numbered "22" except admit that 
Continental 4s revistered as a corporation with the Exchange 
for momberchin nrivileses pursuant to the bylaws of the 
Exchanye and accordingly was entitled to certain benefits 
of membershin and was subject to all of the dutics, obli- 
gations, retuiromcnts and prohibitions contained in tie 
bylaws, rules and rogulationse of the Exchanse applicabic to 


individual mombeors, and deny that any combination, con- 


opiracy or egrocment ever existed or was involved. 


23. Admit defendant Sidney Fashena was a mer>ber 
of the Excharre and was for some time its Treasurer and a 
mcaber of its Coard of Managers duly elected by vote of the 
membership and that he also was a member of the Executive 
Committee of the Exchange but, except as hercin expressly 
admitted, deny cach and all of the allegations contained in 
paragraph numbered "23" and deny that any combination, 


conspiracy or egreoment ever existed or was involved. 


24, Lack knowledge or information sufficiene to 
form a belicf as to the truth of any of the allegations 


contained in paragraph numbered "24", 


25. Deny each and all of the aliecgations con- 
tained in paresraph numbered "25" except admit that Usistcin 
is registered as a corporation with the Exchange for imcrnber- 


Ship privilescs pursuant to the bylaws of the Exchange and 
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accordingly wee entitled ta cortain, benefits of membership 
and was sub Ject to all of the duties, obligations, require- 
ments and prohibitions contained in the bylaws, rules and 


4 


regulations of ths Exchunse applicable to individuol nonbers, 


C 


and ceny that cny corbination, conspiracy or agprecment cover 


existed cr was tznvolved, 


25, Admit the allegations contrined in pararraph 


. > Cc? 
Punrvereda ove 


27. Adnit the allegations contained in paragraph 


nunibered "27", 


28 Admit the allegations contained in paragraph 


nunbered "23", 


29. (a) Deny each and all of the allegations 

contained in subparagraph "(a)" of paragraph numbered "29" 
xcept admit that each of the individuals whose name appears 
in said paragreph was at one time or another a member of the 
Board of Managers of the Exchange duly elected by vote of 
the mombership but deny that such membership was pursunnt 
to any conibination, conspiracy or agreement and deny that 
any combination, conspiracy or agreement ever existed om vas 
in any way involved in connection with or relating to cuch 
individual's election or service as an officer or mente. of 
the Board of Managers of the Exchanze; 

(b) Lack knowledge or information suffictons 
to form a belicf as to the truth of any of the allogatsrs 


contained in subparagraph designated "(b)" £ psarecraph 


nwabered "29" excopt that they deny that t'cy wore ever 


ee 


, privilege of clearing contracts for futvre delivery mido 
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partics to or in any way involved in or connected with any 


combination, conspiracy or agreement. 


30. Admit the allegations contained in paragraph 


nuabercd "30", 


31. Deny ench and all of the allegations con- 
tained in paraceaph nwavered "31" and aver that all pur- 
ehaces, sales and transfers of cuch commodity futures 
contracts are nubject to the provisions of the Cormodity 
Exchanse Act and the regulations promulgated thereundc2 by 
the United States Secretary of Agriculture and to all of the 
bylaws, rules and reculations of the Excharge not dis- 


approved by the United States Secretary of Agriculturc. 


32. Deny each and all of the allegations con- 
tained in paracraph numbered "32" and allege that contracts 
for future delivery made on the Exchange are subject to 
clearance through the Association in accordance with the 
charter, bylaws, rules end regulations of the said Associa- 
tion and, if accepted by the Association for clearance, theo 
Association thereupon becomes substituted as a seller to tho 
buyer and as a buyer from the seller, (For certainty as to 
clearence operation these defendants beg leave to refer to 
the cherter, bylaws, rules and regulations of the Associa- 


tion. 
33. Deny each and all of the allcgations con- 


tained in partgraph numbered "33" and allege that the 


on the Exchange may bo granted or denied by the bourd of 


Utrectora of the Acsoctation to members of the Exchange 


| 
| 
| 
i 
| 


} + 
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who ore stockholders of the Association, partnerships who 
ere stockholders of the Association having a partner who is 
a nember of the Ixchenge, or corporations who are stock- 
holders of the Association having an exceutive officer who 


is a masher of the Lxchanzge. 


34. Lack knowledge or information sufficient to 
form a belic? os to the truth of any of the allerations con- 


tained in paragraph numbered "34", 


35. Deny each and all of the allegations con- 


tained 4n parasraph numbered "35", 


36. Deny each and all of the allezations con- 
taincd in paragraph numbered "36" and aver that cottonseed 


oil for future delivery may be purchased and sold only at 


" epen outery across the rinz on the floor of the Exchene. 


37. Lack knowledze or information sufficient to 
form a belicf as to the truth of any of the allegations con- 
tained in paregraph numbered "37" except deny that at tho 
tines mentioncd there were approximately 550 indlividu2l 
members of the Exchange and thet during the year 1963 t:.2 
volume of trading in cottonsced o11 futures contracts 
exceeded 125,000 contracts having a total value of approxle 


nately $750 million. 


38. Admit the allegations contained in parerreph 


numbered "36", 


39. Deny eech and all of the allerotions con- 


tained In paregraph nuabered "39" except admit that the. 


Exchange 18 a contract market desicnated by the Seoretury of 


Agriculture under and pursuant to the p 


Cornmodity 


tained in 


tained in 
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visions of 


Exehane het and regulations thereunder, 


40, 


sass 
Pony 


Prracrvann 


41, Lony 


saph 


porari 


42, Deny 


in parasraph 


tained in 


43, Dony 
paragraph 
4h, Lack 


form a belief as to 


thined in 


pararraph 


cach and 


mutbered 


each and 


nuzbercd 


each and 


numbered 


each and 


nunbered 


all of the allegations 
" ho " 


all of the alles:ations 


ths * 


all of ‘ho allegations 


Nhat a 


all of the allegations 
“age ‘ 


tho 


con- 


colu- 


con- 


con~ 


knowledce or information sufficient to 


the truth of any of the allegations con- 


numbered "44" except admit that Hovnt, 


a8 a momber of the Exchange and as a broker and commission 


merchant registered with the Secretary of Agriculture uncor 


and pursuant to the provisions of the Commodity Exchanz< 


Act, was privileged to buy, sell and carry for others 


futures contracts in cottonseed o11 made on the floor of 


the Exchange, and as a member of the Clearing Association 


wes privileged to clear such contracts throuch the Ascozia- 


tion in uccordance with its charter, bylaws, rules and 


regulations, and aver that Haupt exercised such privileros 


at great profit to itself. 


AS, 


Lack knowledge or information sufficient to 


forn a belicf as to the truth of any of the allegations 


contained in paragraph numbered "45", 


| 
| 


Produ’ Fachange and Carl R. Bes 


46, 
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Lack knowledge or information suf icient to 


form a belief as to the truth of any of the allerations 


¢ ntained in porarraph numbered "46", 


47. 


Lack knowledge or information suffic*ent to 


form a belief eas to the truth of any of the allergatior ; 


contain.2 in paragraph numbered "47", oxcept they deny that 


they ever were conspirators and that any conspiracy ever 


existed, 
48, Deny 
tained in peracraph 
49, Deny 
tained in paragraph 
50. Dery 
tained in paragraph 
51. Lack 


cach and 


numbered 


each and 


numbered 


each and 


numbered 


all of the 
"He" = 


all of the 
"ho" a 


all of the 


"5g" >. 


allegations con- 


allegations con- 


allegations con- 


knowledge or information sufficient to 


form a belicf as to the truth of any of 


contained in paragraph numbered "51", 


tained in paragraph 


53. Deny 


teined in paragraph 


54, 
tained in paragraph 


eny 


55. Lack 
form a belicf as to 


tained in pararraph 


each and 


numbered 


each and 


numbered 


each and 


numbered 


all of the 


"52" iS 


all of th: 
bts tal 


all of the 
"54" ‘ 


the allegations 
al’cgations con- 
Vlegations 


con- 


allegations con- 


knowledge or information sufficient to 


the truth of any of the allegations con- 


"55" : 


numbered 
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56. Deny each and all of the allegations con- 
tained in paragraph numbered "56", 
57. Deny each and all of the alle--tions con- 


tained in paragraph numbered "57". 
AS TO ..!.. SECOND CAUSE OF ACTION: 


58. Repeat che contents of paragraphs "1" to 
"57" hereof, both inclusive, with the same force und effect 
as though here set forth in full and at length. 

59. Deny each and all of the allegations con- 
tained in paragraph numbered "59". 

60. Deny each and all of the allegations con- 


tained in paragraph numbered "60". 


61. Deny each and all of the allegations con- 


tained in paragraph numbered "61". 


62. Deny each and all of the allegations con- 


tained in paragraph numbered "62". 
AS TO THE THIRD CAUSE OF AC!.ON: 


63. Repeat the contents of piragraphs "1" to "62" 


hereof, both inclusive, with tne same force and effect as 


- though here set forth in full and .* length. 


64. Deny each and every allegation contained in 


te 


paragraphs numbered"64" and "65". 


FOR:A FIRST SEPARATE AND COMPLETE 
DEFENSE TO ALL THREE CAUSES OF 


ACTION, ALLEGE; 


65. Upon information and belief, plaintiff is the 


Trustee in Bankruptcy of Ira Haupt & Co. 


66. Defendant New York Produce Exchange (the 


13 


ee 
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"Exchange" ) is a non-stock, non-pro.it membership corpora- 
tion created by Special Act of the New York State Legisla- 
ture in 1862, being Chapter 359 of the Laws of 1862, as 

amended, having its principal office and place of business 


at No. 2 Broadway in the Southern District of New York. 


67. Defendant, New York Produce Exchange Cieating 
Association ("Clearing Association") is a New York stock 
corporation incorporated in 190/+ pursuant to the Business 
Corporation Law. Its capital stock consists of 500 shares 


of the par value of $100.00 each. 


68. The business of the Clearing Association is 


to handle for its stockholders who are Clearing Members of 


_the Association the clearance *#1d settlement of futures 


contracts made on the floor of the Exchange which are ac- 


cepted for clearance vy the Clearing Association pursuant 


. to the charter, by-laws, rules and regulations of said 


Association. 


69. Upon information and belief, during 411 the 
times mentioned in the complaint, plaintiff's bankrupt, 
Ira Haupt & Co. (hereinafter "Haupt") was a «:w York 
Limited Partnership having its principal office and place 
of business av ‘o. 111 Broadway in the Southern District of 


New York. 


70. During all of the times mentioned ‘n the com- 


plaint, Haupt was a member of the Exchange. 


71. During all the times mentioned in the complaint 
up to about November 22, 1963, Haupt was a stockholder in 


the Clearing Association and a clearing member thercof. 


14 
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72. As one of the conditions to Haupt's admission 
to clesring membership and continuation of the privileges of 
a clearing member in the Clearing Association Haupt signed 
a written agreement to abide by the by-laws, rules and regu- 
lations of the Association as the same may be amended or 
added to from time to time and providing that such by-laws, 
rules and regulations shall be deemed to be incorporated 
in every contract or transaction which may be cleared with 


the Association. 


73. Upon information end belief, the cottonseed 
oil futures contracts referred to in the amended complaint 
were offered by Haupt to and accepted by the Association 
for clearance through the Association with other clearing 

» members pursuant to the bj-laws. rules and regulations of 


the Association. 


74. Upon information and belief, the amended 
complaint fails to state any claim against these defendants 
upon which relief can be. granted. 

FOR A SECOND SEPARATE AND COMPLETE 
DEFENSE TO THE FIRST AND SECOND 
CAUSES OF ACTION, ALLEGE: 

75. Repeat the allegations of paragraphs "65" 

to "74" hereof, both inclusive, with the same force and 


effect as though here set forth at length. 


76. This Court is without jurisdiction over the 
subject matter in that diversity of citizenship is lacking 
as to each cause of action, in that neither cause of action 
‘involves a dispute or controversy respecting the validity, 


construction or effect of the laws of the United States upon 
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& determination of which the result depends, and in that 
each cause of action is not separate and distinct from the 
other cause of action. 

FOR A THIRD SEPARATE AND COMPLETE 


DEFENSE TO THE FIRST AND SECOND 


CAUSES OF ACTION, ALLEGE: 


77. Repeat the allegations of paragraphs "65" 
to "74", both inclusive, and paragraph "76" hereof, with 
the same force and effect as though here set forth at 


length. 


78. During all of the times mentioned in the 
complaint, the Exchange was, ‘by order of the Secretary of 
Agriculture issued under and pursuant to the provisions of 
the Commodity Exchange Act (7 USCA §§ i-17a), hereinafter 


sometimes referred to as the " 


Act", and the Regulations 

of the Sccretary of Agriculture promulgated thereunder, 
designated a contruct market on which contracts for cotton- 
seed oil might be purchased and sold for future delivery, 
generally referred to as the purchase and sale of cottonseed 


oil futures contracts. 


79. Under and pursuant to the provisions of said 
Act, cottonseed oil futures contracts are lawfully per- 
mitted to be bought and sold on the Exchange's designated 
contract market by a member of the Exchange who must be 
also registered with the Secretary of Agriculture as a 
floor broker or futures commission merchant as required by 
said Act and Regulations except that a member of the Ex-’ 
change may trade for his own account without being so 


registered. 
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80. Upon information and belief, during all the 
times mentioned in the complaint, Haupt was registered 
with the Secretary of Agriculture as a floor broker and 
futures commission imerchant as requirei by and in conformit; 


with said Act and Regulations, and such registration had 


not expired and had not been suspended or revoked. 


81. During all the times mentioned in the com- 
plaint Haupt was duly registered with the Exchange by ons 
of its general partners, who was an individual member of 
the Exchange, for membership privileges pursuant to Sec- 
tion 69 of the Exchange's by-laws and accordingly, as 
expressly provided in the Commodity Exchange Act and in 
the by-laws of the Exchange, Haupt became and was subject 
to all of tne provisions o1' the Cnarter, by-jaws, ruies 
regulations and resolutions of the Exchange and required 
to observe and perform all of the duties and obligations 
required thereby the same in all respects as an individual 


member of the Exchange. 


82. The Exchange provides an exchange floor at 
2-8 Broadway, in the City of New York, where members of the 
Exchange who are registered with the Secretary of Agricul- 
ture, ag required by the Act, may buy, sell and carry, as 
futures commission merchants (Commission House) sutures 


contracts in cottonsced oil for the account of others. 


83. As & consequence of the status of the Exc) 


’ ? 
and Huvpt, as hereinabove alleged, Haupt and the Exchan 
and its designated contract market and all -transections in 


cottonseed ofl wade on the Exchanre cs alleged in the ca: 


plaint were in all respects subject to the provisions of th 
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Commodity Exchange Act and Regulations thereunder. 


8, The said Commodity Exchange Act places in 
the Secretary of Agriculture and in a Commission, composed 
of the Secretary of Agriculture, the Secretary of Commerce 
and the Attorney General, called the "Commodity Exchange 
Comnuission" sole regulatory powers over the Exchange an 
its contract market and all transactions made thereon in 


futures contracts. 


85. Upon information and belief, said Act gives 


the Commodity Exchange Commission and the Secretary of 
Agriculture sole and exclusive jurisdiction over Exchanges 
and floor brokers and futures commi .ion merchants, and 
places in the Commission and the Secretary of Agriculture 
the whole regulatory scheme governing transactions in 
cottonseed oil for future delivery, including maintenance 

of competition in commodity trading and pricing, with right 
of review of their decisions and orders by the United States 


Court of -Appeals. 


86. Upon information and belief, the amended 
complaint presents issues which, under the regulatory scheme 
of the Commodity Exchange Act, has been placed by Congress 
in the Secretary of Agriculture and the Commodity Exchange 


Commission in which and in whom original and primary juris- 


r 
diction rests,’ to determine the questions and issues presented 
by the first and second causes of action within the scope 


of the Act and Regulations. 


87. Accordingly the first and second causes of 
action should be stayed until findings of fact and decisions 


are made and reported by the Commodity Exchange Commission. 


18 , 
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FOR A FOURTH SEPARATE AND COMPLETE 
DEFENSE TO THE FIRST CAUSE OF 
ACTION, ALLEGE: _ 


Fa Eid NE i 


88. Repeat the allegations of paragraphs "65" 
to "74", both inclusive, "76" and "78" to "87", both 
inclusive, hereof with the same force and effect as though 


here set forth at length. 


89. Neither the Commodity Exchange Act nor any 
other Act of Congress contain any provisions, express or 
implied, for a civil remedy by suit for damages in the 
United States District Court against an Exchange and its 
contract market by any member of the Exchange, floor broker, 


futurec commission merchant or any other person, and accord- 


ingly this Court is without jurisdiction to entertain the 


first cause of action and the same should be dismissed. 


FOR A SEPARATE AND COMPLETE DEFENSE, 
ON BEHALF OF THE NEW YORK PRODUCE 
EXCHANGE, TO ALL THREE CAUSES OF 


ACTION, ALLEGE: 
90. Repeat the allegations of paragraphs "65" 
to "74", both inclusive, "76" and "78" to "87", both in- 
clusive, and "89" hereof with the same force and effect as 


though here set forth at length. 


Ql. Haupt used the facilities afforded by the~ 
Exchange to its members in making the transactions in 
cottonseed oil futures contracts referred to in the com- 


plaint. 


92. At the time Haupt became a registered member 
of defendant Exchange to enable it to execute on the 


Exchange the cottonseed oi1 futures contracts for Allicd and 
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Others 45 alleged in the complaint, Haupt, as a condition 
precedent ‘to its admission to membership privileges, 
expres: agreed in writing to be bound by the by-laws of 
the Exchange which specifically provide that the Exchange 
shall not be liable for any damases sustained by a member 
er his firm frowing out of the use or enjoyment by such 
member or firm of the facilities afforded by the Exchange 


to its members for the conduct of their business. 


93. By reason aforesaid Haupt waived any claim 
for and released the Exchange from all liability for any 
damares sustained by He,t including any damages on account 


of the matters alleged in the amended complaint. 


94. Accordingly Haupt was and plaintiff is 
barred from maintaining this suit. 

FORK A FOURTH SEPARATE AND COMPLETE 
DEFENSE f0 ALL THREE: CAUSES OF ACTION, 
ALLEGE: 

95. Repeat the allegations of paragraphs "65" 
to "74", both inclusive, "76", "78" to "87", both in- 
clusive, "89", "91" to "94", both inclusive hereof with 
the seme force and effect as though here set frrth at 
length. 


96. Upon information and belief, Haupt acted as 


broker for Allied and its affiliates in purchasing, selling 
and cxpitting on the floor of defendant Exchange, all of 
the cottonseed oil futures tontracts mentioned in the 
emended complaint and also ected as futures commission 
merchant in carrying said contracts for Allied and Clearing 


same throvrh the Clearing Association. 


97. All cuntracts made on the floor of the 
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Exchani;c for the purchase and sale of cottonseed oil for 
future delivery are made under, pursuant to, and in accord- 
ance with the provisions of the Comiodity Exchange Act and 
of the Rules Regulating Transactions in Cottonseed Oil 
Futures Contracts Among Members of the New York Produce 
Exchange and of the Exchanee 's bylaws, rules, regulations 
and resolutions and all persons buying or selling such 
‘contracts on the floor of the Exchange are bound by the 
provisions of said Act and the said Rules and by the bylaws, 
rules, regulations and resolutions of the Exchange which 
constitute the terms and conditions ot the contract of 


purchase and sale. 


98. Haupt, as a floor broker or futures commission 
merchant registered with the Secretary of Agriculture under 
the Comnodity Exchange Act, was subject to ali or the pro- 

Y visions of said Act and Regulations thereunder, and was 
itself under duty to observe and conduct its business in 
good faith in accordence with said Act and Regulations and 
60 @& not to violate or do any act contrary to or incon- 
Sistent with the provisions of said Act and Regulations 
and to enforce the same by seeing tu it that its custoners, 
for whose account it bought, sold and handled futures con- 


tracts, et all tires did likewise. 


99. Haupt, es a member the Exchange was like- 
wise bound by the Charter and all of the provisions of the 
bylaws, rules, regulations «nd resolutions of the Exchanie, 
and, as cxpressly provided therein. was subject to and 
required to observe and perform the, duties, obligations, 
responsibi’ ities and prehibitions dimposed upon members of 


the Exchange. 
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100. Among the duties and obligations imposed 
upon Haupt by the Act and by the bylaws of the Exchange 
were: (a) to conduct its business in a lawful and honest 
manner, (b) not to cheat or defraud and not to participate 
in any scheme to cheat and defraud, (c) not to make false 
reports or statements or false records or attempt to de- 
ceive by any means whatever, (d) not to engage in excessive 
Speculation in contracts for commodities for future de- 
livery for its own account or for the account of customers, 
(e) not to manipulate or attempt tc manipulate or partici- 
pate in any manipulation or attempted manipulation by others, 
of the price of any commodity in interstate commerce, or 
for future delivery on or subject to the rules of any 
designated contract market, and (f) not to corner or attempt 
to corner or participate in any corner or attempt to corner 
by others of any such commodity, all of which are made 


crimes by Section 13 of the Commodity Exchange act. 


101. It was further the duty of Haupt as a member 
of the Exchange /to use due diligence to ascertain and know 
the financial condition and all of the essential facts 
relative to its customers and to procure cash from its 
customers to pmgperly margin, in accordance with the rules 
of the Exchange and the Clearing Associavion, its trans- 
actions in cottonseed oil futures contracts made on the floor 
of the Exchange and cleared through the Clearing Association 
for the accent of such customers, and not for such purpose 
to mak: prodict loans of money to customers on or accept as 
security for margin loans, field warehouse receipts for 
commodities wad contracts of sale of commodities and thus 


jeopardize its financial position and the claims and property 


a 
fh 
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of other customers and the financial standing of its fellow 
members of the Exchange and cause injury to the business 


and property of the Exchange and its members. 


102. Under Section 6¢ of the Commodity Exchange 
Act and the bylaws, rules, regulations and resolutions of 
the Exchange, members of the Exchange are permitted to make 
"Ex-Ring" or "Ex-Pit" transfers of futures contracts when 
made in food faith and represented by the member to be for 


a bona fide and lawful business purpose. 


103. Under the Commodity Exchange Act and 
Regulations and the bylaws and rules of the Exchange there 
is no limit to the number of futures contracts or trans- 
actions a person may make and have open on the Exchange if 
such contracts or transactions are legitimate, bona fide 
hedges as defined in the Act and Regulations; and under the 
bylaws, rules, regulations and resolutions of the Exchange 4 


member is not required to secure from his customer any 


original margin on the purchase and sale of futures contracts 


which are such bona fide legitimate hedges. 


104. Plaintiff's complaint, particularly para- 
erpahs numbered "44", "45" and "46" thereof, alleges, 
asserts and admits that his bankrupt, Haupt, as broker, 
commission merchant and Agent for Allied and affiliated 
persons and corporations, jointly with Allied and affili- 


ated persons, engaged in activities with respect to the 


purchase and sale of cottonseed oil futures contracts on 


defendant Exchange the tendency and effect of which was 


. (a) to artificially affect the prices of cottonseed oil 


futures contracts on the Exchange, (b) to cause sudden or 


unreasonable fluctuations in the prices of such contracts, 
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(c} to constitute undue and undesirable speculative 
activity in such contracts (d) to constitute a manipula- 
tion of the prices of such contracts, (e) to constitut 
& corner of suc} ontracts, and (f{) in gencral, to create 
ad rd } ket for such contracts under conditions as 
not to fairly reflect the general valve of the commodity. 
105. Said acts alleged in paragrapn "104" hereof 
re | ‘ d i the Co dity inge Act and are made 
eri by Secti 13 of said Act and by Section 2 cf the 
sh n Act end they also violate the provisions of the 
Cherter, by-laws, rules and regulations of the Exchange. 
106. S at no time prior to the service 
of t) ( Xlaint herein had any e or notice or 
t 1 to believe the e nee, if indeed they eve st 
of any of the activities alleged in paragraphs "44", "45! 
ana "46" of the said amended complaint and allege that if 
Allied and affiliates did in fact engage in any such activ 
ties, Haupt as ed's and Commission House finan 
and participated in such ti and fraudulently con- 
cealed the facts from the Exchange and the Cc ty Exchen 
Authority in violation of its duties and obligations. 
107. Upon information and belief, in further vio 
ion of the di end obligations imposed upon Haupt by t 
Cc dst hange Act, and by the Charter, by-laws, rules 
and reguiatio of the Fxchange and in total disrerard 
thercof ; of soumi business practices, Haupt 
(a) wil it~ the kKnowled re Of these defen 1) 
(i) f ltowv due diligence to ascertain the fin 
clil cond nh and nticl facts regarding Allicd; 
‘ 4 } le 


xchange and 4 
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Association that the futures contracts which Haupt 
entered into and was carrying for Allied were all 


engaged with Allied in excessive 


speculation in futures contracts for commodities; 


and (iv) made and accepted for Allied and affi 


contracts for future delivery of cottonseed oil and 


o> 


ro 


egreed in advance with Allied and affiliates that 


be 


1ld be no actual delivery taken of the oi 


but that settlement would be made on some future 
occurrence; 

(b>) in or about August 1963 made and 
accepted for Allied a large quantity of cottonseed 
oil futures contracts in spite of warnings by the 
Exchange of the financial risks involved and there- 
after wilfully, wantonly and recklessly continued to 
increase its finencial 


markets dc 


spite Haupt's 


warnings by the Exchange, the Clearing Association 


Ling 
and Haupt's own employees of the financiai risks 


involved; 


(c) between October and November 21, 
196.9 failed and refused to reduce its net open 
position in cottonseed oil futures contracts in 
the Clearing Association after warning by the 
Exchange and the Association, Haupt's rloor broker 
and Haupt's employees of the financial and other 


risks involved and suggestion by the Association, 
laupt's floor broker and Haupt's employees to Haupt 
thet it effect a reduction in such net position 


in order to reduce such risks; 


no 
Wi 
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(@) represented to 
to inquiries by the Exchange, that its long positions 
in the cottonseed oil futures market were all bona 
ate hedres, which representations were 

false and cither known by Haupt to be false when 

de or the falsity of which could have been ascer- 
tained by Haupt upon reasonable investigation and 
inquiry; 

(e) represented to the Exchange that even though 
all of Haupt's long positions in cottonseed cil 
futures contracts were bona fide hedges, they 
nevertheless were margined for more than the amount 
required by Exchange rules for non-hedge or specula- 
tive transactions, which representations were false 
and known by Haupt to be false when made; 

(f) wivhout the knowledge of the Exchange, 
factored for and recklessly made product loans 
of more than $20,000,000 to Allied and affiliated 
persons and corporévions in disregard of prudent 
business practices and upon false, fraudulent and 
spurious field warehouse receipts for commodities 
and upon false, fraudulent and spurious contracts 
of sale of commodities, knowing the same to be 


false, fraudulent and spurious, ox in reckless dis- 


regard of whether they were false, fraudulent and 


spurious by failing to make any inquiry as to their gen- 

uintess d validity and on the contraiy expressly 
agreeing in advance vith Allied not to make any such 
inauiries or investigations; 

(a) on or about September 26 and 30, 1963, when 

required delivery of and payment for cottonseed oil 

on the October futures contracts was at hand, Haupt, 

jn connection with an “Ex-Pit" sale or transfer: 


of, 
eb 


131a 
Amended Answer and Counterclaim of New York 
Produce Exchange and Carl R. Berg 


under Section Ge of the Commodity Fxchange Act,of 
2454 October 1953 cottonseed oil futures contracts 
of a value of more than $20,000,000 from Haupt to 
Ralph N. Peters & Company and the resale or 
re-transfer thereof from Peters to Haupt three days 
thereafter, represented to the Exchange, at the 
time of the transaction in each case, that same 

was a bona fide legitimate transfer for a lawful 
business purpose. Upon information and belief, 
said representations were false and known by Heupt 
to be false when rade. Subsequent to November 30, 
1963 these defendants learned for the first time 
that in truth and in fact neither of the transfers 
had any bona fide business purpose whatsoever but 
on the contrary were made solely to reduce Haupt's 
liabilities thereon by over $20,000,000 as at the 
clese of business on September 26, 1963, the time 

& statement of financial condition of Haupt was 
called for by the New York Stock Exchange, in order 
thereby to conceal from the Exchange the fact that 
Haupt was at that time in deficit of the net capital 
requirements of the said Stock Exchange's rules and 
thus prevent Haupt from being suspended by the said 
Exchange from membership and its consequent suspen- 
sion by defendant Exchange from membership. 

108. Upon information and belief, Haupt profited 
by over $900,000 in commissions by reason of its acts and 
transactions hereinabove alleged and other transactions for 
the Allied accounts, as alleged in the amended complaint. 

109. Upon information and belief, in further 
violation of its dutics and obligations to the Exchunce, 
Haupt: 

(a) maliciously combined, conspired and con- 


oH f 
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Nived with its customers, Allijcd and Anthony DeAngelis, 
and others, to and did make to various persons and the 
public false and malicious Statements, insinuations and 
innuendos, amon which were to the effect that the Ex- 
change wanted to take Allied's business from Haupt and 


Give it to other members of the Exchange, that the 


issued licenses to warchouses for storage of 
cottonsced oil, tenderablc in satisfaction of futures 
contracts, with a view to injurying Haupt and Allied, and 
other false and malicious statements and representations 
with a view to and causing, among other things, extensive 
and prolonged investigations of the Exchange by the 
Attorney General of the State of New York without just 
causc, to the great expense, harassment and annoyance of 
defendant Exchange, its officers, managers and employces 
and with consequent publication in newspapers of false 
and derogatory statements concerning the Exchange, .al] 
to the sreat damace ane injury to the Exchange, its 
contract merket, business and property; 

(b) made necessary, in order to protect the 


integrity of contracts made on the Exchange and negx 


tiable warehouse receipts registered with the Exchange, 
the removal and storage in other licensed warehouses, 


at great expense and damage to the Exchange, of large 


quantities of cottonseed oil, against which negotiable 
Warehouse. receipts had been issued by the warchouseman 
and registered by the Exchange as good for delivery in 
satisfaction of cottonseed oil futures contracts made 


on the Exchanre. 


110. Upon information and belief, by reason 
aforesaid Haupt was and plaintiff is barred and prevented 


by law from maintaining this action. 


o8 
va 
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FOR A ¥IFEH, SEPARATE AND COMPIETE 
DE} 38) ‘TO ALL THREE CAUSES OF ACTION, 
ALLEGE: 


—— ee 


110. Repeat the allegations of paragraphs "65" 
to "74", both inclusive, "76", "78" to "87", both inclusive, 


"Eg", "gi" to "94", "96" to "109", both inclusive, hereof, 


with the same force and effect as though here set forth 


at length. 


111. Upon information and belief, Haupt volun- 
tarily made the purchases, sales and transactions in cotton- 
seed oil futures contracts, referred to in the complaint, 
at open outcry across the ring on the floor of the Exchange, 

‘and voluntarily entered into agreement with the Clearing 
‘Association for the clearance of said contracts and trans- 
actions, as agent for Allied and affiliates, with full 
knowledge of the conditions of supply and demand in the 
cottonseed oil market and the probability of fluctuations 
of prices therein and well knowing that all such transac~ 
tions in cottonseed oil futures contracts were made subject 
to the Commodity Exchange Act and Regulations and to the 
Charter, bylaws, rules, regulations and resolutions of 
defendant Exchange, including the provisions respecting 
liabilities assumed, contingent or otherwise, by which 
Haupt and its custemers were bound, and al] losses, if any, 
4n connection with the said purchases and sales, and the 
performance of said contracts were risks which Haupt as 
a member of defendant Exchange with full knowledge volun- 
tarily assumed in making the said transactions and these 
defendants are not liable for ény losses by Haupt in 


respect thereto. 
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FOR A SIXTH SEPARATE ANN COMPLETE DEFENSE 
TO ALL THREE CAUSES OF ACTION, ALLEGE: 


112. Repeat the allegations of paragraphs "65" 
to "74", both inclusive, "76", "78" to "87", both inclusive, 
"69", "91" to "94", both inclusive, "96" to "109", both 
inclusive, and "111" hereof, with the same force and effect 


‘as though here set forth at length. 


113. Pecause of Haupt's own negligent, wilful, 
rechiess and wanton conduct in its dealings with and on be- 


half of Allied, Anthony De Angelis and affiliates, and in 


"95" to "108" hereof including (a) accepting the Allied 
account against the advice of Haupt's legal counsel and with 
actual knowledge that numerous banks and brokerage houses 
had refused to transact business with Allied and Anthony 
De Angelis, (b) permitting its loans and financial commit- 
ments to and on behalf of Allied and in the commodity 
markets to reach proportions far exceeding limitations and 
violating the terms and conditions prescribed in a written 
agreement between Haupt and Allied and far exceeding limi- 
tations dictated by reasonably prudent business practices 
and the extent of Haupt's and Allied's recourses and (c) 
continuously increasing its financial exposure in connection 
With transactions for Allied and affiliates; Haupt deliber- 
ately exposed itself to foreseeable dangers of large 
financial losses. 

114. Upon information and belief the injuries 
and losses to Yaupt of which the plaintiff complains in its 
amended complaint were caused by the wanton, reckless and 
illeral conduct of Haupt as hercin elleged and had Haupt 
not enmared in such misconduct it would not have suffered 


the losses of which the plaintiff now complains. 
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FOR A SEVEN SEPARAT? AND COMPLETE DiPENSE, 
TO ALL THREE CAUSES OF ACTION, ALLEGE: 


115. Repeat the allegations of paragraphs "65" to 
"74", both inclusive, "76", "78" to "87", both inclusive, 
"89", "91" to "94", both inclusive, "96" to "109", both in- 
clusive, "111", and "113" to "114", both irclusive, hereof, 
with the same force and effect as though here set forth at 


length. 


116, Haupt's alleged losses and damages complained 
of, if any sustained, were not cavsed by any omissions, 
wrongful, negligent or unlawful acts on the part of the 
Exchange, or any of its officers, managers or employees but 
on the contrary, were occasioned colely by the negligent, 
wilfull, wrongful, reckless, wanton and illegal acts and con- 


duct and failures to act of Haupt, its agents and servants. 


FOR A FIRST SEPARATE AND COMPLETE DEFENSE 

117. Repeat the allegations of paragraphs "65" to 
"Ta > both inclusive, "76", "78" to "87", both inclusive, 
"89", "91" to "94", both inclusive, "96" to "109", both in- 
clusive, "111", "113" to "114", both inclusive and "116" here- 
of, with the same force and effect as though here set forth 


at length. 


118, The Exchange does not itself buy or sell or 
otherwise deal in cottonseed o11l or transact any business in 
cottonseed oi] whatsoever, and never has done so and has donc 
no act, matter or thing and has suffered no act, matter or 
thing to be done by its members, or gthers using its facilitics, 


with its knowledge, either alone or in combination with a. nec, 
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hain 


to prevent or per full competition and free trade among 

its mem and the public in accordance with the provisions 
of the ( odity Exchange Act, or to produce any distrubance 
in the market for cottonseed of] or interfere with the current 
of interstate and foreifn cc vce in cottonseed oil, 

119. In 07 * to procure an order of the Secretary 
of Agriculture, pursuant to the Commodity Exchange Act, 
desig defendant Exchans a contract market for trading 
in cott¢ eed oil] for future delivery, the Exchange wa: 
required by the Act and the Regulations to and did promptly 
file with the Secretary of Agriculture copies of its organic 
law and of all of its by iS, rules, regulations and re lu- 
tions ond of all amendments thercto at any time thereafter 
made and the Secretary of Agriculture has received the same 
ind has never disapproved of anv thereof, 

120, Ry virtve of the full regulatory power 2sted 
jin the Secretary of Agriculture and the Commodity Exchan 
Commission by the Comncedity kxchange Act and Regulations over 
the entire scheme of marketing domestic agricultural cor ii- 
ties and trading in cotton d oil for future delivery includ- 
ing maintenance of competition in commodity trading and pric- 
sy, WAth right of review vested in the United States Court of 
Appeals as hereinabove ed, the Exchange is immune from 


alle; 


the impsct of the Federal antitrust laws and nei 
nor its trustee jn bankruptcy may maintain the s 
of action. 


“ry 
¢ 
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FOR A SECOND SEPARATE AND COMPLETE DEPENSE 


TO VHi SECOND CAUSE OF ACT TON, ALLEGE: 


121, Repeat the allegations of paragraphs "65" to 
"74", both inclusive, "76", "78" to "87", both iiclusive, 
"89", "91" to "94", both inclusive, "96" to "109", puth in- 
elusive, ")11", "113" to "114", both inclusive, "116" and 
"118" to "120", both inclusive hereof, with the same force 


and effect es though here set forth at length. 


122. The Charter, bylaws, rules, regulations and 
resolutions of the Exchange constitute the contract between 
each member of the Exchange with each other member and between 


each member and the Exchange. 


123. Upon information and belief, all of the trans- 
acticns in cottonseed o11 futures contracts made by Haupt on 
‘defendent Exchange as alleged in the complaint were in all 
respects in accordance with and subject to the Commodity 
Exchange Act and Regulations and to the Charter, bylaws, rules, 
regulations and resolutions of the Exchange, by which Haupt 


ad the other members of the Exchange were and are bound. 


124, Upon information and belief, Haupt, as broker 
or commission merchant and by virtue of its membership in the 
Exchange, greatly profited therefrom and realized large 
commissions and profits from its transactions made on the 
Said Exchange includtng large commissions and profits from 
the transactions herein and in the amended complaint referred 


to, 


125. Upon inf‘ormation and bellef, by reason afore- 
Said Haupt was and plaintiff is barred from relief herein 


under the Antitrust Laws, 
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FOR AN EIGHTH SEPARATE AND COMPLETE DEFENSE 
TO ALL THREE CAUSES OF ACTION, ALLEGE? 


126. Repeat the allegations of paragraphs "65" to 
"74", both inclusive, "76", "78" to "87", both inclusive, 
"89", "91" to "94", both inclusive, "96" to "109", both in- 
elusive, "111", "113" to "114", both inclusive, "116", "118" 
to "120", beth inclusive and "122" to "125", both inclusive 
hereof, with che same force and effect as though here set 


forth at length. 


127. Upon information and belief after the acts, 
complained of by plaintiff in his Amended Complaint, which 
are alleged to have damaged Haupt and with full knowledge of 
all the facts in any way connected with or relating to the 
activities and matters complained of, and being represented 
by legal counsel, Haupt waived any objections thereto and 
Guly ratified and confirmed the same in all respects by agree- 
ing to the suspension of trading in cottonseed 011 futures 
contracts on the Exchange and the settlement of all obligations 
under outstanding cottonseed oil futures contracts at valucs 
detcrmined by the Board of Managers of the Exchange to be fair, 
reasonable and equitable to all parties to the said contracts 
and on November 21, 1963 defendants settled with Haupt any and 
all claims for damages which Haupt might have, and Haupt ac- 
cepted and thereafter retained and plaintiff still retains 
the sum of $3,128,500.00 being the net proceeds to Haupt of 
the settlement, and the “Tlearing Association delivered to 
plaintiff the shares of capital stock of the Association owned 
by Haupt but held by the Association as security for the pay~- 
ment of Haupt's obligations to the Association, all in full 
Ssettlenent, gatisfaction, release and discharge of defendants 
from any and all claims und liability including the claims 


alleged in the complaint. 
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FO A SECOND SEPARATE AnD COMFLETE DEFENSE 
TO THE THIRD CAUSE OF ACTION, ALLEGE: 


tet 


128, Repeat the allegations of paragraphs "05" to 
"74", both inclusive, "76", "78" to "87", both inclusive, 
"89", "91" to "9h", both inclusive, "96" to "109", both in- 
clusive, "111", "113" to "114", %116", "118" to "120", both 
inclusive, "12¢ :o "125", both inclusive and "127" hereof, 
with the same force and effect as though here set forth at 


length. 


129. Upon information and belief before the com- 
mencement of this action and on or about and between November 
11, and November 22, 1963 the $12,000,000.00 which plaintiff 
claims Haupt transferred to the Clearing Association, as 
alleged in the third cause of action, was fully satisfied and 
discharged by payments by the Association of the full amount 
thereof to or for the account of Haupt in payment and satis- 
faction of Haupt's contractual obligations pursuant to Haupt's 
authorization and the Association retained no part thereof. 

FOR A THIRD SEPARATE AND COMPLETE DEFENSE 

TO THE THIRD CAUSE OF ACTION, ALLEGE: _ 

130. Repeat the allegations of paragraphs "65" to 
"7h", both inclusive, "76", "78" to "87", both inclusive, 
"89", "91" to "94", both inclusive, "96" to "109", both in- 
elusive, "111", "113".to "114", "126", "118" to "120", both 
inclusive, "122" to "125", both inclusive, "1°97" and "129" 
hereof, with the same force and effect as though here set 


forth at length. 


131. Upon information and belief plaintiff's alleged 
third cause of action did not accrue nor did any part of such 


14, 


cause of action accrue within the time prescribed by the appli 
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tatuie of limitations for the commencement of such action 


and the said claim is barred by the statute of limitations. 


FOR A FOURTH SEPARATE AND COMPLETE DEFENSE 
7 
J J 


‘IRD CAUS OF ACTION, ALLEGE: 


13 Repeat the allegations of paragraphs "65" 

te "74", both inclusive, "76", "78" to "87", both inclusive, 
"69", "91" to "94", both inclusive, "96" to "109", both 
inclusive, "111", and paragraphs "112" to "115", both 


inclusive, "116", "118" to "120", both inclusive, "122" to 
Wyaonct 


125", both inclusive, "127", "129" and "131" hereof, with 


the same force and effect as ‘though here set forth at 


plaintiff had full notice and knowledge from November 11, 
1953 of all the facts concerning the payment of said 

$12 ,000,000.00 to the Clearing Association alleged in the 
third cause of action and nevertheless Haupt and the plain- 
tiff refrained from asserting saiu claim until now to the 
great prejudice und detriment of the rights of defendants 
including the right to claim against end recoup from third 
parties and others connected with the alleged transfer all 


of which have been lost to defendant Association and the 


134. Upon information and belief, Haupt and the 
plaintiff has accordingly been guilty of such laches in 
presenting said claim as to bur the plaintiff from maintain- 


ing the third cause of action, 
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Ow 


135. Repeat the alicsations of paragraphs "65" to 
aly hier both inclusive, t (6" 7B" to “GT”. both inclusive, 


’ 


"89 


" 
? 


"91" to "94", both inclusive, "96" te "109", both in- 


elusive, "111", "113" to "114", both inclusive, "116", "118" 


to "120", both inclusive, "122" to "125", both inclusive, 


"307", “129", "131" and "133" to "2134" both inclusive hereof, 


with the same force and effect as though here set forth a 


length. 


136. Upon information and belicf numerous claims 
and suits by plaintiff and others on behalf. of Haupt have 
been filed and presented secking recovery cf sums represent- 
ing the same claimed losses stated in the amended Complaint 
dn this action, that lavye recoveries have been had and re- 
leases given by reason of which defendants have been release 


from any liability to the plaintiff and plaintiff 1s barred 


and prevented from maintaining this action accordingly. 


FOR A NINTH SEPARATE AND COMPLE 
TO ALL THREE CAU: 


1g + 


137. Repeat the allegations of paragraphs "65" to 
"74", both inclusive, "76", "78".to "87", both inclusive, 
"89", "91" to "9h", both inclusive, "96" to "109", both in- 


elusive, "111", "113" to "114", both inclusive, "116", "118 
to "120", both inclusive, "122" to "125", both inclusive, 
"107", "129", "131", "133"to "134", both inclusive and "136" 


hereof, with the sane force and effect as though here set 


forth at length. 


138. Upon Information and belief prior te thx 


) 


commencement of this action and on or about November * ’ 
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1963, the Clearing Association paid to Haupt the sum of 

' $3,128,500.00 and released and delivered the shares of stock 
in the Association owned by Haupt and held by the Association 
as security for the obligations of Haupt to the Association 


in full eccord, sstisfaection and discharge of the claims 


ENDANT, NEW YORK 


139. Repeat the allegations of paragraphs “65" to 
73°, both inclusive, "78" to "82", both inclusive, "91" 
and "96" to "109", both inclusive, hereof with the same force 


énd effect as though here set forth at length. 


140. Prior to the wrongful acts of Havpt as herein- 


above alleged, the cottonsced oil futures market of defendant 


Exchange was a broad and active one, thus furnishing producers, 
processors, dealers and consumers with adequate means to make 
Sales and purchases of futures for the purpose of properly 
hedging their position in cottonseed oil and by-products end 

¢ 


said market was extensively used by them for that purpose with 


resulting large financial profits and benefits to the Exchange 


s) 


14... By reason of the carelessness and negligence 
Haupt and its violation of the Commodity Exchange Act and 
Regulations and the Charter and bylaws of the Exchange, and 
other wron: ful and illegal acts as hereinabove alleged and 
the violations by Haupt of S etion "1" of the Sherman Act as 
alleged in paragravhs "4", "45" and "46" of the complaint, 


the cottonsced o11 Cutures market of defendant Exchange was 


ruined; onnurxl voli of purchases, and sales of cottonsecd oll 
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futures contracts decreased’ from over 100,000 contracts 
prior to November 20, 1963, to less than 1,000 contracts, 
the use of said market by producers, processors, consuncrs, 
dealers and others practically ceased and defendant Exchange 
was damaged in ‘its business and property in the sum of at 


least $20,000,000.00. 


WHEREFORE, these defendants demand judgment 


di 


o 


missing the amended complaint herein together with their 
costs and disbursements and defendant New York Produce 
Exchange demands judgment on its counterclaim for 
$60,000,000.00 representing threefold the damages sus- 
tained by it together with interest and its costs and 
disbursements, including reasonable counsel fees as pro- 


vided by law. 


Dated: New York, New York 


January 15, 1970 


HOLTZMANN, WISE & SHEPARD 


By ae ee Cy, / Lee 
. 4 


Kmémber ox said firm 


Attorneys for Defendants, 
New York Produce Exchange and 
Carl R. Berg 
Office and Post Office Address 
30 Broad Street 
New York, New York 10004 
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CARL R. BERG, being duly sworn, deposes and 


says: that he is one of the defendants herein and is the 


Managing Director of the WNew York Produce 


of the other defendants nemed herein; that he has read 


mpleain 
complaint 


the foregoing amended answer to the amende 


herein and knows the contents thereof and that the same 


‘nowledse except as to those matters 


to those matters he believes it to be true. 


Sworn 
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UNITED STATILFS DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


CHARIES SETLIGSON, as Trustee in Bankruptcy : 
of TRA Wurst &@ CO., a Limited Partnership, 
Bankrupt, 


Plaintiff, : 


66 Civ. 


-arainst- ¢ No. 
Halt PRODUCE EXCHANGE; NEW YORK PRODUCE 
XCHANGE CIEARTIG ASSOCIATION; DONALD Vi : 
Ps : : mr 


é& CO.3; HARRY B. 
UL LYRCH, PIERC 
RATED; WALTER C. 
HAROLD H. IGE L; ONTI CAL 
X SIDNEY FASHEHNA; I. USISKIN 
& CO.; CARL R. EXRG; SOLOMON J. WEINSTEIN : 
and DAVID L. BOYER, 


PAPA F Pret TON 


LPauldiioi Alea ieloly 
ny 
Ol 
DEFENDANT I. USISKIN & CO. 


Defendant I. USISKIN & CO., by Holtzme 
& Shepard, its attorneys, for its amended answer 


ended complaint herein: 


AS TO THE FIRST CAT 


1. Lacks knowledge or information suffi 


form a belief as to the truth of any of the alleg 


contained in paragraph numbered "1". 


; A 


nn, 


+a 


MONT 
atal 


1016 


IE “=D 
ANS\ WEF t 


ise 


2. Lacks knowledge ox information sufficient 


form a belief as to the truth of any of the alleg 
' ; : aynie an, tere 
contained in paragraph numbered “2°. 


1ti09 


GS 


\ 
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3. Backs ‘znowledge or information sufvicicnt to 


forn a velicf as te the truth vw. any of the allegations 


i, Locks knowledge or information sufficient to 
forn 2 belic? es to the truth of any of tne alleg-ticns 

a . . ‘ 4 1" " i oo 44 
ecntaincea in varagreph nuvabered "4" except admits that it 


« 


transcets business in the Scuthern District of New York. 


5. Lacks knowledse or information sufficient to 


form e telicf as to the truth of any of the ellegetions con- 


tained in paragravh numbered "5", 


6. Lacks knowledge or information sufficient to 
form a belicf as to the truth of any of the allcgzctions 


an ere ’ 5 . un 
CONTE4NCa 2M pureayruvl dwsudlitu VU e 


7. Lacks “nowledse or information sufficient to 
form a belief as to the truth of any of the allegsaticns 


contained in parasraph nunbered "7". 


8. Denies each ané@ all of the allegstions contcined 
in paragraph numbered "8" except admits that defendant 
Exchanvze is ea non-stock, non-profit membership corporation 
created by special act of the New York State Legislature in 
1862, being Chapter 359 of the Laws of 186°, cs auended, 
thet it is designated by the United States Secretesry of 
Agriculture as a Contract Market on which persons dealing 
throuch members of the Exchunge, repistcred with the 
Sceretary of Agriculture, may buy end sell at open outcry, 


eeross the ring cn thea floor of the Exchange, cottonseed oil, 
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cottuseed neal, soyben: o11 and tollow for future dslivery, 
cc waonly referred to cs buying and selling futures consrecty, 
and that tho Exchonze provides end regulates a suitable 

floor cond feeilities for thet purpose at No, 2-6 Droaducy, 


4n tho Rorouch of Manhattan, New York City. 


+ 


9, Denics cach cnd all of the allegations contained 
in voriocreph mosbered oO" except admits thet defendant, 
How You's Produce IExchange Clesring; Association, is a ctock 


xisting under the lews of th 


fe) 


corporation orgenized ond 


oO 


ry 

yy 

Stete of Mow York, end that it maintains, at 60 beaver 

Street, Yew York, New York, facilitics for the clenrfince oO 

commodity futures contracts purchased and cold on defendant 
¥ 


Exchanse. 


10. Lecks knowlece or information eufficient to 
form c belicf as to the truth of any of the allegctions 


contained in perecreaph numbered "10", 


ll. Lacks knowlcdse or information sufficient to 
form a belicf as to the truth of any of the allegations 
containcd in paragraph nunabered "11" except denies that any 


combination, ecnspirecy or agreement ever 2x1s 


involved. 


ct 


12. Lacks knowledce or information sufficicnt 
forn a belicf as to the truth of any of the allecations 


contained in paragraph numbered "12", 


13. Lacks knowledge or information gurticicent to 


form 2 belief as to the truth of any of the cliegations 


contained in peragreph nwabered "13". 


2 
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form a belicf cs to tho truth of eny of the allerctions 


coat..ined in pereacraph nerbered "14" exeept dentes that any 


_~ 
~ 


Ss) So nad.dse or information sufficient to 


DOssSer vO the truth off eny of the ellesrtions 


Con.aincd in paragraph nunberad "16" except denics thet any 


conbinstion, conspirecy or agreement ever existed or Was 


17. Lacks knowledge or information sufficient to 


of any of the allesctions 
yt = >| 4y> aw Tyranny ; yal . ! "4 t , 
cont Aan paragraph numbered "17' except denics thet any 


mnt ever cxisted or wv 


‘ ari est v 7 ¢ 4aan . ~ 
Couninatvion, con sparaecy or appre 


18. Lacks knowledge or information sufficient to 
form a bolic? as to the truth of eny of the allej:tions 
couvained in paresraph nuivered "16", 

19. Lacks lnowledze or information suffictent to 
fora a belief as to the truth of eny of the ellenations 
contrdncd in paragraph numbered "19" exeepi denies thet any 


Pa 


W\4 eye ome ypyety Py , > wee ‘ ° 
c 4 ON, Conspiracy oy» ogrecenent ever existed or Wes 


1fi3a 
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20. Lacks knowledge or information sufficicnt to 
form a belicf as to the truth of any of the allciuations 
contnined in paragraph numbered "20" except denics that any 


combination, conspiracy or asrecment ever cxistcd or was 


21. -Leeks knovledse or information sufficient to 
fori a tolic? es to the truth of any of the allegations 


continined in paragreph numbered "21", 
2 .3 


22. Lacks knowledge or information sufficient to 
form @ belie?’ as to the truth of any of the allegations 
convnincd in peragraph numbered "22" except denies that eny 
conbination, concpiracy or agrecment ever existed or was 


involycd. 


23. Admits defendant, Sidney Fashena, was a nembei 
of the Exchance cnd was for some time its Treasurcr end 2 
member of the Bosrd of Henagers of the Exchange, but cxecps 
as herein expressly admittcd, denies each and ell of the . 
allcvsations contained in paragraph numbered "23" end denics 
that any combination, conspiracy or agrecncnt ever existed 


or wes involved. 


24, Denies ecch and all of the ellegaticns contain: 
in paragraph numbered “2k" except thet it admite thot Lt is 
®& partnership formed under the laws of the State cl New York, 
4c ensecsed in the commodities brokerage buciness oid has its 


rincipel plese of business ct No. 32 Brorduay, Mew York, 


oT, 4 saute 
New York. 


5 
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4 


5. Dentes each and all of the allerations ecn- 
tained in porasraph nunberced "25" except admits that it 


is registered as a corporation with the Exchanve for nonver- 


“4 4 es4 9 wenn syMeqwse ? by ‘ 
ehip privileses, pursuant to the bylatis of the F:echonn~e. 
eG. fdrits the allegations contained in peracreph 


P re Teac ’ 
ef. Aézits the allegations contained in para: apn 


ae 


n> 
D 


0. Admits the allegations contained in paravreph 


nunvered "2s", 


29. (&) Denics cach end all of the elle-sticns 
conteined in subparagraph "(2)" of paragraph numbered "29". 
of the allegations 


wesalee ~ Vesw —— ie 


containsd in subparecraph designated "(b)" of parazreph 


30. Lacks knowlcc-e or information sufficient to 


form a bolicf es to the truth of any of the allerntions 


51. Denies ench and ell of the allerations con- 


teincd in paragraph numbered "31", 


ale] 


32. Denies cach and all of the al” ‘ations con- 


tained in paraczraph nwaberced "32" except admite that 
contracts fo; future aclivery made on the Lxechen $2 ore oSub-e 


Jeet to clenrence throurh the Assoctotion in accordance with 


. stor yee * a7 vr. . a” - ? cal 5 ‘ 7 
 Carveer, bylovs, xules, reculetions and resolutions o 
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the caid Arsocistion ond, if accepted by the Ass 


te 
jt 
ar) 
| 


Clerrense, the Association thercupon becomes cubstitutod as 
& eolicr to the buycr and as 2 buyer from the eclicr. For 
certainty «sn to cleavance operation defendant bes: leave to 


refor to the chartcor, bylavwo, rulcs and regulations of the 


33. Lacis Imovledre or information sufficicnt to 
form ea belicf as t> the truth of any of the allccsations 


contained in parazroph nunbercd "33". 


te Lacks knowledze or information sufficient to 
form a2 belicf as to the truth cf any of the allcsations 
contained in paragreph nwabercd "3" except edults that it 


is w meuber of the Clearing Association, 


35. Denies each end all of the allegaticas con- 


teined in peragraph numbered "35". 


36. Denies cach end all of the allesations con- 
tained in porazreph nwivered "36" except admits that 
cottonseed oil for future delivery may be purchased end sold 


at open ovtcry across the ring on the floor of the Exchange. 


37. Lacks knowledce or informaticn sufricicnt to | 
form a bolicf as to the truth of eny of the alle-ations | 


contained in paresraph numbered "37". 


38. Adnits the allcgations contsined in paragraph 


numbered "30°. 


39. Leeks kyowledce or infornation sufficicat to 


form a belief as to the truth of any of the alleations 


~ 


2 


. 
o 


J 
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ail 
that 
43 


AO 
con} 
’ a . 

eve iw Y oo” 
aot nn e Pe 


sufficicat to 


t4on surficic + to 
b2CnN & LLC1CRU 
the all tions 
ae +4 - 
tticn sufi icns to 
" thy 1 ° 
f the allc vVICnhS 


tain 


Caan 
tainea in 


taincd 


form e. 


a 


tained in 


taincd 


OF Ree VVC TChatm OF Merrell 


153a 
Amended Answer of I. Usiskin # Co. 

no, Ten! Well of the o1) Ions c 
t muabored "HO", 
59. Poales erch and all of the ell rtio; 
par svh munbeyed "50". 
Ole J knovicedre or informati curficie 
q +9 the truth of cny of th Lic tion 
{47 rooh mm red "51", 

5°. Denics cech and ell of the allegations c 

, . . la “4 " " 
para h nuntered "52". 
53. Denies each and all of the allegations c 
4 loa ! 

paragravh muzbered "53". 
54, Denies eech end cll of the allecaticns c 
pares h minbered "54", 
55. Lacks knowledge or information sufficicen 
Zef as to the truth of eny of the allegeatic 
in peracreph numbered "55". 

al . ral 
56. Denies cz ond all of the ellezaticns 

- oe ! 

paregraph numbered "56". 
57. Denies each end all of the allegaticns c 
parecreaph nunbercd “57". 
55. Repeata the contonts of paragrep'is 1 to 
th inclusive, with the some Yeree and cirece 
e.set forth in full end at length. 
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| 
! 
| 
i 


though here set forth in f111 and at length. 
59.. Denies each and all of the allegations 


contained in paragraph numbered "59". 


60. Dente: ich and all of the allegations con- 
tained in para;"aph nuwbered "60", 

6) Denies each and all of the allegations con- 
tained in gr ;reph numbered "61". 


62. Denies each and all of the allegations con- 


tained in paragraph numbered "62". 


AS TO THR THIRD CAUSE OF ACTION. 


63. Reneats the contents of paragraphs "1" to 
"62", both inclusive, hereof with the same force and effect 
as though here set forth in full and at length, 
64, Lacks knowledge or information sufficient to 
form a belief as to the truth of any of the allegations con- 


tained in paragraphs numbered 


FOR A FIRST DEFENSE TO ALL THREE CAUSES 


OF ACTION, ALLEGES: 


: ‘ 65. Upon information and belief plaintiff's 
ainended complaint fails to state a claim against this 
Gefendant upon which relief can be granted. 


FOR A FIRST DEFENSE TO THE FIRST AND 


SECOND CAUSES OF _ACTIC’, ALLEGES: 


66. Upon information and belief this Court is with- 
out jurisdiction over the subject matter of the first and 
second causes of action in tnat diversity of citizenship is 
Jacking as to each such cause of action, in that neither 


cause of action involves a dispute or controversy respecting 


10 
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the validity, construction or effect of the laws of the 
United States upon a determination of which the result 
depends, and in that cach cause of action is not separate 
and distinct from the other cause of action. 

70n A SECOND DEFENSE TO THE FIRST AND SECOND 

ChUSES OF ACTION, ALLEGES: 

67. Upon. information and belief neither the 
Commodity Exchange Act nor any Act of Congress contain eny 
provisions, express or implied, for a civil remedy by suit 
for dameges in the United States District Court by a member | 
of a contract market, floor broker or futures commission 
merchant egainst any other menber, floor broker or futurcs 
commission merchant for violation of the Commodity Exchange 
Act and accordingly this Court is without jurisdiction to 


entertain this action and the same should be dismissed. 


FO’ A SECOND DEFENSE TO ALL THREE CAUSES 
OF ACTION, ALLEGE S: 


68, Upon information and belief, Haupt voluntarily | 
made the purchases, sales and transactions in cottonseed oil | 
futures contracts, referred to in the amended complaint, at 
open outcry across the ring on the floor of the Exchange, and 
voluntarily entered into agreement with the Clearing Associa- 
tion for the clearance of said contracts and transactions, I 
agent for Allied and affiliates, with full knowledge ef the 
conditions of supply and demand in the cottonseed oil market 
and the probability of fluctuations of prices therein and 
well knowing that al] such transactions 4n cottonseed of1 
futures contracts were made subject to the Commodity Exchange 
Act and Regulations and to the Charter, bylaws, rules, reyu- 


| 
| 
| 
| 
lations and resolutions of defendant Exehanje, Ancludin.s. the | 
1 | 

l 


| 


}ceusca by any omissions, wrongful, negligent or unlawful acts 
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provision respecting Viehbilities assumed contingent or 
rt , i 
otherw14 » by which Haupt and its customers were bound, and 
t)1 losses, if any, in connection with the said purchares and 
§ } 

Leos, and per 
) ‘ hew 
] u l 
 @) { ( ari f 


ng the said transactions and this Gefendant is 


not J © for ziny Josses by Haupt in respect thereto, 


FOR A THIRD DEFENSE TO ALL THREE CAUSES 
} 5a 3 
sar teat monary: tne aoe ipenaetincinncsnipuigsiae abec seit 


69. Upon information and belief Haupt's alleged 


losses and damaces complained of, if any sustained, were not 


| 


vhe part of this defendant but on the contrary, were occa-~ 
Stoned solely by the negligent, wilful, wrongful, reckless, 


wanton and illegal acts and conduct and failures to a@at. of 


Haupt, its agents and servants. 


FOR DiFr FIRST AND SECOND 
CAUSES _OF ACTON, ALLEGTS: anes 


70. Upon information and belief, all of the trans- 
actions in cottonseed o11 futures contracts made by Haupt as 


alleged in the anended complaint were made voluntarily and 


competitively at open outcry across the ring on the floor of 
the Exchange and said contracts were voluntarily chared and 
settled by Haupt through the Clearing Association pursuant 


to and in accordance with its bylaws, rules, regulations and 


resolutions, from all of which transactions Haupt derived 


jlarge commissions and profits and accordingly Haupt was and 


plalotisf ais barred fom maintaining the first and second 
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a 


FOR A FOURTH DEKENSE TO ALI, THREE 


losses to Haupt of which the plaintiff coinplains in its 


Jamended complaint were caused by the wanton, reckless and 


;illJegal conduct of Haupt and had Haupt not engured in such 
misconduct it would not have suffered the losses of which the 


pPlaintiff£ now complains. 


| 
71. Upon, informution ond belief the injurics and 
| 


DEFENSE TO ALL THREE CAUSES 
ALLEGES : 


| OFr AC | 
72. Upon information and belic? after the acts, 
complained of by plaintiff in his amended complaint, which 
| 


are alleged to have damaged Haupt and with full knowledge of 


| all the facts in any way connected with or relating to the | 
activities end matters complained of, anc being represented 

i 
by legal counsel, Haupt waived any objections thereto and 
duly ratified and confirmed the same in all respects by agree) 
ing to the suspension of trading in cottonsecd o11 futurcs | 
contracts on the Exchange and the scttlement of all obliga- 
tions under outstanding cottonseed o11 futures contracts at 
values determined by the Board of Managers of the Exchange to 
be fair, rcasonablJe and eguitable to all partics to the said 


icontracts and on Novenber 21, 1963 defendants settled with 


Haupt any and all claims for damages which Naupt might have, 


and Haupt accepted from the Clearing Association and there- 
after retained end plaintiff still retains the sum of 
$3,128,500.00 being the net proceeds to Haupt of the settle- 


ment, and the Clearing Association @clivered to plaintiff ana 


the Assoclution owned by Houpt but held by the Association 


A 


i plaintiff still retains the shares of capital stock of 
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as security for the payment of Huupt's obligations to the 
Association, o11 in full settlement, satisfaction, release 
end discharge of defendant from any and all claims and 
liability including the claims alleged in the complaint. 


FoR A SIXTH DENSE TO ALL THREE 
CAUSES OF ACYIO S 


VOL 8 


73. Upon informetion and belief numerous claims 
and suits by plaintiff and others on behalf of Haupt heve 
been filed and presented seeking recovery of sums represent- 
ing the same claimed losses stated in the amended complaint 
in this ection, that large recoveries have been had and re- 
leases given by reason of which this defendant has been 


released and discharged from any liability to the plaintiff 


‘and plaintiff is barred and prevented fron maintainine this 


action accordingly. 


WHEREFCRE, this defendant demands judgment dis- 
missing the amended complaint herein together with the costs 


anc disbursements in this action. 


Dated: New York, New York 


January 15, 1970 


HOLUaMANN, WISE & SHEPARD 


K Vicmber of the lirm 
Attorneys for Defendant 
I. Usiskin & Co. 
Office and Post Office Address 
30 Eroad Str'cet 
New York, New York 10001 
cphone No. 422-7740 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Sa te < ee S Sea S- Sae* Gee (es Le ac ee X 
| 
| CHARLES SELIGSON, as Trustee in : | 
Bankruptcy of IRA HAUPT & CO,, a 66 Civ. No. 1016 
Limited Partnership, Bankrupt, : | 
Plaintiff, : AMENDED COUNTERCLAIM 
or 
| -against- : MERRILL LYNCH 
| NEW YORK PRODUCE EXCHANGE, et al., : 
Defendants. t 


at sees Sos aes < aie” eas Raed eas Tits esl ae ae ea Sencar ae 
Defendant, Merrill Lynch, Pierce, Fenner & Smith 


| 
H 
| 
| 
Incorporated (hereinafter called "Merrill Lynch"), by its | 
| attorneys, Brown, Wood, Fuller, Caldwell & Ivey, for its | 
amended counterclaim herein, eileges «»on information and | 
belief as follows: : | 
1. _In November of 1963, Ira Haupt & Co, (herein- 
after called "Haupt") became insolvent due to its unlawful | 
and reckless dealings with Allied Crude Vegetable Oil Re- | 
| sanang Corporation (hereinafter called "Allied") and its 
affiliated persons and corporations, including Anthony De 
| Angelis. | 
2. Merrill Lynch, together with other members of 
the New York Stock Exchange (hereinafter called "Exchange") 
acting through the Exchange, in an attempt to save Haupt 


from bankruptcy, paid to the securities customers and other| 


| creditors of Haupt certain sums, including free cash credit| 
balances which were then owed to such securities customers 
by Haupt. 

3. The amounts the various membets of the 
| Exchange paid to Haupt's securities customers and other 


|| creditors on behalf of Haupt aggregated approximately 


| 
Nine Million Five Hundred Thousand Dollars ($9,590,000). 


« 


r\\ 
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| 

| 4, In order to replenish its treasury for such 
| sum sO expended on behalf of Haupt, the Exchange assessed 
| each of its members a fixed fee based upon such member's 
I securities brokerage transactions, and Merrill Lynch paid | 
| to the Exchange, as its portion of said assessment, the sum | 


She) Tv 
Seven Thousand Seven Hundred =i 


One Dollars and Seventy-Two Cents ($1,047,781.72). 
5. Upon receipt of such payments from the Exchang¢ 
| by Haupt's securities customers, said customers assigned | 
| their claims against Haupt (representing the free cash 
credit balances in their securities accounts) to the 

|| Exchange. 


6. Each of the assigned claims was then credited | 


i by the Exchange to a special fund entitled the "Expense 
|| Recovery Account", 

| 7. The members of the Exchange, acting through 
| the Exchange, made additional payments aggregating 

| approximately Two Million Dollars ($2,000,000) to Haupt, 
|| who in turn paid such amount to various of its creditors, 


and by reason thereof, Haupt became and still is obligated 


to repay such amount to the Expense Recovery Account of the 


|| Exchange. 
| 8, There are presently held in the Expense 
S eaceeee Account of the Exchange the assignments from 

| Houpt securities customers to the Exchange (representing 
| said customers! claims against Haupt for the free cash 


; credit balances in their respective securities accounts) 


| totaling approximately Seven Million Five Hundred Thousand 


Dollars ($7,500,000), together with the claim against 


Haupt for approximately Two Million Dollars ($2,000,000). 
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| 
|| paid by such members, 
| 


the Exchange to that 


val 


| against it. 


ments of this action. 


Pierce, Fenner & Smith, Inc. 


i 9. The members of the Exchange are the beneficial 
| owners and entitled to the assignments and other claims 
| presently held in the Expense Recovery Account of the 


Exchange in direct proportion to the respective assessments | 


10, Merrill Lynch, having paid to the Exchange 
the amount of One Million Forty-Seven Thousand Seven 
Hundred Eighty-One Dollars and Seventy-Two Cents 
| ($1,047,781.72), is the beneficial owner of the assignments | 


| and other claims held in the Expense Recovery Account of 


| 11. By reason of the foregoing, ferrill Lynch 
|; 18 entitled to use the assignments and other claims of 
which it is the beneficial owner as aforesaid as an offset 
(to the extent of One Million Forty-Seven Thousand Seven 
|Hundred Eighty-One Dollars and Seventy-Two Cents | 


| ($1,047,781.72) )to reduce any judgment plaintiff may obtain 


WHEREFORE, Merrill Lynch demands that, in the 
;event plaintiff should obtain judgment in any amount 

| against Merrill Lynch, such judgment be reduced to the 

| extent of One Million Forty-Seven Thousand Seven Hundred 
Eighty-One Dollars and Seventy-Two Cents ($1,047,781.72), | 


| 
| together with interest thereon and the costs and disburse- | 
| 
| 


| Dated: New York, New York 
September 1, 1967 


tent 
vente 


ale 


| 


BROWN, WOOD, FULLER, CALDWELL & IVFY 
| 


py _/s/ Howard T. Sprow 
Member ol! e Firm 


Attorneys for Defendant, 

Merrill Lynch, Pierce, Fenner & Smith 
Incorporated, 

70 Pine Street 

New York, New York 10005 

WH 't1-2200 
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| TO: 


WEIL, GOTSHAL & MANGFS 
Attorneys for Plaintiff 
60 East 42nd Street 


| New York, New York 


HOLTZMANN, WISE & SHEPARD 

Attorneys for New York Produce Exchange, 
Carl R. Berg, Sidney Fashena and 
I. Usiskin & Co, 


| 30 Broad Street 


| New York, New York 


| BAER, MARKS, FRIEDMAN & BERLINER 
| Attorneys for New York Produce Exchange 


Clearing Association, Solomon J, Weinstein 
and David L. Boyer 


| 70 Pine Street 


New York, New York 


EMMET, MARVIN & MARTIN 


| Attorneys for Fahnestock & Co. and 


Donald V. MacDonald 
48 Wall Street 
New York, New York 


DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD 


| Attorneys for Walter C, Klein and 


Bunge Corporation 
40 Wall Street 
New York, New York 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 

Attorneys for Harold H. Vogel and 
Continental Grain Company 

575 Madison Avenue 

New York, New York 


SKUTCH & BURTON 
Attorneys for Harry B. Anderson 


| 70 Pine Street 


New York, New York 


ahs 
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WTSD STATES DISTRICT COURT 
OUTIERN DISTRICT OF NEW YORK 


ee te rr rT 4 


HARLES SELIGSON, as Trustee in 3 
ankruptcy of IRA HAUIT & CO., @ 
mited kartnership, Bankrupt, 3 


Plaintiff, 3 
“against=- t 
TW YCPK PRODUCE EXCHANGE; NEW YORK 3 


PRODUCE EXCIMNGE CL"ARINS ASSCCLATLION; 
CHALD V. MacDUNALD; FAHGSTUCK & CO.; $ 
IARRY B. ANDERSON; MORRILL LYNCH, 


PIERCE, FENER & SMITH, INCOlICRATED; 3 
ALTCR C. KLEIN; BUNGE CON ORATION; 
UDOLD H. VOGEL; CONTINENTAL CRAIN t 


OMPANY; SIDNEY FASH:NA; I. USISKIN & CO. 
RL R. BERC; SOLGMON J. WELUSYEIN and = 
AVID L. BOYER, 


i 
Dufendants. 
3 


rr rer rr 4 


Reply to Counterclaim of Bunge Corp. 


REPLY TO COUNTER- 
CLAIM CF DEFLIDALT 
BUGS CCRLOLATION 


Piaintiff, Charles Seligson, by his attorneys, 


eil, Gotshal & Manges, for his reply to the counterclaim 


nformation and belief, as follows: 


AS AD FOR A FLEST DEFSNSE 


£ defendant Bunge Corporation herein, alleges, upon 


1. Denies the allegations of Faragraphs 13 and 


4 as repeated and reallezed in Faragraph 15 except admits 


hat during the period November 15 to 19, 1963, Ira Haupt 


Co. ("Haupt") he'd at least 7,600 cottonseed oil futures 


ontracts for the account and risk of Allicd Crude Vegetable 


11 Refining Corporation ("'Allicd"). 
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| and Walter C. Klein 


2. Aduits with respect to the allcsations 
[ leracraph 16, thet durin; the period November 15 to 


ovember 19, 1963 Haupt, through its Clearing mewbers on 


Ine Chicago Board of Trade, held for the account and risk 
4 Allied, more than 6,000 soybean oil futures contracts 
bn the Chicazo Board of Trade. 


3. Lacks Enowledse or information sufficient 


to form a belief as to the truth of the allegations of 
aragraph 17. 

4. Lacks knowledse or information sufficient 
f° form a belief as to the truth of the allegations of 
flaragraph 18. 

5. Denies the allegations of Paragraph 19. 


6. Lacks knowledze or information sufficient 


fe form a belief as to the truth of the allesations of 


Haragraph 20. 
| 
| 


| 7. Defendant's counterclaim fails to state 


| 


@ claim upon which relief can be granted against plaintiff 


herein. 


| 
| 
| 
| 8. By virtue of the wronyful and illegal 


acts of defendant as alleged in the complaint herein, def- 


hdant is barred from maintaining any of the rizhts asserted 


nh its counterclaino. 


-2= 
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| and Walter C. Klein 
WHERZFORS, plaintiff demands judgment disaissing 
countorcleain of defendant Bunge Corporation and awarding | 
o plaintiff its costs and disbursements of this action 


elated to said counterclain. 


ated: New York, New York 
May » 1968 


WEIL, GOTSHAL & MANGES 


By 
Ira M. Millstein 
A Menber of the Firm 
60 East 42nd Street 
New York, New York 
MU 2-7750 


Attorneys for Plaintiff 

Charles Seligson, as Trustee 

in Bankruptcy of Ira Haupt 

& Co. P 
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ILTLD STATES DISTRICT COURT 
POUTILCRN DISTRICT OF NEW YORK 


OOP OA BODO 888 OS SS SSS SS OB BAS SDSOOS Ss DOB SST 


} 

CHARLES SELIGSON, as Trustee in t 
Bankruptcy of [RA HAUIT & CO., a 

|Limited kartnership, Bankrupt, 3 


| REPLY TO AMENDED 
| Plaiotiff, |: COUNTERCLAIM OF 
DEFENDANT MCRRILL, 
-azainst- : LYNCH, EIERCE, FoiInct 
Ss NCORL OMT: 


EW YORK FRODUCE EXCHANGE; NEW YORK $ 
(FEGDJCE EXCILAL:GE CLEARIIG ASSOCLATION; 
OUALD V. MacDUNALD; FAINZSTUCK & CO.; : 
TARRY B. ANDERSCN; MERRILL LYNCH, 
FLIERCE,FENNCR & SMITH, LiiCCRFORATED; $ 
ALTER C. KLEIN; BUNGE CORPORATION; 
IAROLD H. VOGEL; CONTINENTAL GRAIN 3 
MAUY; SIDNEY FASHZNA; I. USISKIN & 
O.; CARL R. BERG; SOLOMON J. WEINSTEIN : 
nd DAVID L. BOYER, 


Te‘ ndants. 
3 


acta hen eaten earner 4 


Plaintiff, Charles Seligson, by his attorneys, 
eil, Gotshal & Manges, for his reply to the amended 
ounterclaim of defendant Merrill Lynch, Pierce, Fenner 

Smith, Incorporated herein, alleges, upon information 
nd belief, as follows: 


9) S 


1. Denies the a.legations of Farazraph l. 


2. Denies the alle,ations of laragraph 2 except 
duits that pursuant to an a;reement between and among the 
ew York Stock Exchange, Ira Haupt & Co. ("Haupt") and 

aupt's creditor banks the New York Stock Exchange undertook 
to pay the public securities customers of Haupt certain sums, 
Including free cash credit balances, which were owed such 


ustorers by Haupt. 
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Reply to Amended Counterclaim of Merrill Lynch, 
Pierce, Fenner & Smith, Inc. ) 


3. Denies © .c allegations of Paragraph 3 exce,t 


admits chat the New York Stock Exchange purportedly 


jexpended the sum of approximately §9,500,000 pursuart to 


i 
Hy 


| 
| 


| 
} to form a belief as to the truth of the allegations of 


the aprsement of November 25, 1963. 


4. Lacks knowledge or information sufficient 


|Paragraph 4. 


5. Lacks knowledge or information sufficient 


6. Lacks knowledge or information sufficient 

|to form @ belief as to the truth of the allegations of Paragraph 6. 
7. Denies the allegations of Paragraph 7 except 
jadmits that a sum approximating $2 million was paid by the 


' Exchange to the liquidator of Haupt which amount was 
|| 

| purportedly expended on behalf of Haupt and that a proof of 
Claim which includes said $2 million has been filed by the 
i 


New York Stock Exchange in the bankruptcy proceedings of 


8. Lacks knowledge or information sufficient 
| to fora a belief as to the truth of the alleyations of 


Paragraph 8. 


9. Lacks knowledge or intv. nation sufficient 
to form a belief as to the truth of the allegations in 
| Paragraph 9. 
10. Lacks knowledge or information sufficient 
| to form a belief as to the truth of the allegations of 


Paragraph 10. 
! -2- 
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} Pierce, Fenner & Smith, Inc. 


1l. Denies the allegations of Para:sraph 11. 


CED 


AS_ATD FOR A Succsp 


i 12. Defendant's emended counterclaim fails to 
\istate a claim upon which relief can be gronted azainst 


\|plaintif£ herein. 


| AS_A'TD FOR A TILT) DEF USE 


i 13. Defendant is not a proper party in interest 


this action. 


janc lacks standing to maintain the amended counterclaim in 
4 14. By virtue of the wrongful and illegal acts 


jo£ defendant as alleged in t' 2 complaint herein defendant 


i 
| 
H 


‘is barred from maintaining any of the rights asserted in 
iits amended counterclaim. 

WHERUFORS, plaintiff demands judgment dismissin, 
the amended counterclaim of defendant Merrill Lynch, Pierce, 


jivenner & Sulth, Incorporated and awarding to plaintiff its 


|icosts and disbursements of this action related to said 


Jcounterc lain. 


Dated: Lew York, New York 
tiny » 21968, 


\ WEIL. GCTSHAL & MUSES 


| Ry 

ii Ira ti. Millstein 

H A ifeuber of the Firm 
H GU vase 42nd Sticet 
Nav York, Lew York 
tid, 2-7750 


{stomicys for ricokntif¢ 
Chaglas. Suli son, aa Trust 
in -buenlraptey o£ Ira Usape | 


& Co. 


UTHRN DIS 


dae aa eet x 
CHARLES SELIGSON, as Trustee in 
bankruptcy of IRA HWAUPT & CO., a 
Limited Partnership, Bankrupt, 
Plaintiff, REPLY TO COUNTER~ | 
CLAIM OF De FANDANT 
~against- NEW YORK PRODUCE | 


NEW YORK PRODUCE EXCHANG#; NEW YORK 
PRODUCES EXCHANGE CLEARING ASSOCIATION; 
cDONALD; FAUNESTOCK & CO. ; 
{ARRY ®, ANDERSON; MERRILL LYNCH, 66 Civ 1016 
PIERCE, FENNER & SMITH, INCORPORATED; E.L.P. 
WALTER C. KL : 


DONALD V. 
I 


C 
CO.; CARL R. 


and DAVID L. 


Defendants. : | 
Spare ar TT SLAs Seba SES oaROGaeen 
Plaintiff, Charles Seligson, by his attorneys, 
Weil, Gotshal & Manges, for his reply to the counterclaim 
of defendant New York Produce Exchange contained in its 
answer to the amended complaint herein, alleges, upon 
information and belief, as follows: 
AS_AND_FOR A FIRST DePENSE 
1. Admits the allegations of Paragraph 65 as 
repeated in Paragraph 139. 
2. Admits the allegations of Paragraph 66 as 


repeated in 


x 


in Paragraph 67 as repeated in Paragraph 139. 


‘S DISTRICT COuU 


HAROLD H. VOGEL; CONTINENTAL GRAIN 
SOMPANY; SIDNEY FASHENA; I. USTSKIN & 


form a belicf{ as to the truth of the allegations contained 
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Reply to Counterclaim of New York Produce 
Exchange and Carl R. Berg 


| 
LRicgt OF NeW YORK 


EXCHANGE 


IN 5 


“IN; BUNGL) CORPORATION; 


BERG; SOLOMON J. WEINSTEIN 
BOYER, : ' 


Paragraph 139. 


Lacks knowledge or information sufficient to 


170a 
| Reply to Counterclaim of New York Produce Exchange 
and Carl R. Berg 


4. Denles the allegations of Paragraph 68 as 
repeated 1 Paragraph 139 and respectfully refers to the 
Now Yerk Produce Exchange Clearing Association ("Clearing 
rules and regulations for 


Association") Charter, by-laws 


> 


a correct statement of the provisions thereof. 


5. Admits the allegations of Paragraph 69 as 


repeated in raragraph 139. 
{| 6. Admits with respect to the allegations of 


Paragraph 70 as repeated in Paragraph 139 that at all times 


mentioned in the complaint Ira Haupt & Co. ("Haupt") was a 
duly registered member of the New York Produce Exchange 
("Exchange"). 

{i 7. Admits the allegations of Paragraph 71 as 
repeated in Paragraph 139. 

8. Lacks knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
in Paragraph 72 as repeated in Paragraph 139, and respect- 
fully refers to the by-laws, rules and regulations of the 
Clearing Association for a correct statement of the pro- 


visions thereof. 


H 9. Denies the allegations of Paragraph 73 as 


repeated in Paragraph 139. 
10. Admits the allegations of Paragraph 78 as 
|repeated in Paragraph 139. 


11. Admits the allegations of Paragraph 79 as 


oS 


,repeated in Paragraph 1: 
12. Admits the allerations of Paragraph 80 as 


repeated in Paragraph 139. 
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in Paragraph 81 as repeated in Paragraph 139 that at all 


times mentioned in the complaint Haupt was registered with 


13. Admits with respect to the allegations cera } 


the Exchange for membership privileges pursuant to Section 
69 of the Exchange's by-laws and respectfully refers to the 


’ 


Commodity Exchange Act and to the by-laws of the Exchange 
for a correct statement of the provisions thereof. 


14. Admits the allegations of Paragraph 


repeated in Paragraph 112. 
15. Admits the allegations of Paragraph 
repeated in Paragraphs 95 and 139. 


16. Denies the allegations of Paragraph 


repeated in Paragraph 139. 
17. Denies the allegations of Paragraph 97 as 
repeated in Paragraph 139 except admits that all cotton- 


seed oil futures contracts made on the floor of the 


Exchange and all persons buying and selling such contracts 
on the floor of the Exchange are subject to the Commodity 
Exchange Act and, where applicable, lawful by-laws, rules, 
regulations and resolutions of the Exchange. 

8. Denies the allegations of Paragraph 98 as 


repeated in Paragraph 139 except admits that Haupt, as 


a floor broker or futures commission merchant registered 


with the Secretary of Agriculture under the Commodity 


Exchange Act was subject to all of the applicable provisions 


of said Act and regulations thereunder, and respectfully 


refers to said Act and regulations for a correct statement 


v£ the provisions thereof. 
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and Carl R. Berg 


19, Denies the allepations of Paragraph 99 as 


| 


cated in Paragraph 139 except admits that Ilaupt as a 


‘TY 
i 


gistered member of the Exchange was subject to lawful 


provisions of the Charter, by-laws, rules, regulations and 


resolutions of the thange and respectfully refers to 
said Charter, by-laws, rules regulations and resolutions 
for a correct statement of the provisions thereof, 


20. Denies the allegations of Paragraph 100 as 


peated in Paragraph 139 except admits that Haupt was 


subject to the Act and lawful by-laws of the Exchange 
and respectfully refers to said Act and the by-laws of 
the Exchange for a correct statement of the provisions 
thereof, 

21.. Denies the allegations of Paragraph 101 as 
rm peated in Paragraph 129 except admits that Haupt was 
subject to lawful rules of the Exchange relating to margin 
and other requirements and respectfully refers to said 
rules for a correct statement of the provisions thereof. 

22. Denies the allegations of Paragraph 102 
as repeated in Paragraph 139 except admits that members 


of the Exchange are permitted to make "ex-ring" or 
"ex-pit' transactions of futures contracts under condi- 
tions set forth in the Commodity Exchange Act and the by- 


laws, rules, regulations and resolutions of the Exchange 


id respectfully refers to said Act and said by-laws, 


miles 
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and Carl R. Berg 
rules, regulations and resolutions for a correct 
statement of the provisions thereof. 
23.0 Den? the allegations of Paragraph 103 as 
repeated in {: ph 139 except insofar as they relate 


to the period covered by the complaint and respectfully 


refers to the Commodity Exchange Act and the by-laws, 


tules, regulations and resolutions of the Exchange for a 
correct statement of the provisions thereof. 

24, Denies the allegations of Paragraph 104 as 
repeated in Paragraph 139 insofar-as such allegations 
relate to Haupt and otherwise respectfully refers to 
plaintiff's complaint for a correct statement of the 
allegations contained therein, 

25. Repeats and realleges, with respect to the 
allegatin ‘* Paragraph 105 as repeated ix Tavagvapl 139, 
the allegations of Paragraph 24 herein, and respectfully 


refers to the Commodity Exchange Act, the Sherman Act and 


the Charter, by-laws, rules and regulations of the Exchange 
for a correct statement of the provisions thereof, 

26. Denies the allegations of Paragraph 106 as 
repeated in Paragraph 139, 

27. Denies the allegations of Paragraphs 107, 
107(a), 107(b), 107(c), 107(d), 107(e), 107(f), and 107 (g) 
as repeated i ragraph 139 and further specifically denies 


t 


that Haupt violated any duties or obligations imposed or 
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and Carl R. Berg 


VO y Hachauge Act 
or the Charter, by-laws, rules and regulations of the 
xchange or acted in disregard thereof, 


28. Denics the allegations of Paragraph 108 as 


29. Denies the allegations of Paragraphs 109, 


109(a) and 109(b) as repeated in varagraph 139 and further 
pecifically denics that Haupt violated any of its duties 
or obligations to the Exchange 


30. Denies that Haupt acted improperly or engaged 


jin any wrongful or illegal acts as broker or futures 


commission merchant for Allied or ot! rwise and lacks 


th 


knowledge or information sufficient to form a belief as 
| t 


to the truth of the remaining allegations of Paragraph 140. 


31. Denies the allegations of Paragraph 141, 


ii 32, The counterclaim fails to state a claim 


which relief can be granted against plaintiff herein, 


Hh 


Hy 33. By virture of the wrongful and illegal acts 


jof defendant New York Produce Exchange as alleged in the 


amended complaint herein defendant New York Produce Exchange 
jis barred from maintaining any of the rights asserted in 
its counterclaim, 


WHEREFORE, plaintiff demands judgement dismissing 


the counterclaim of defendant New York Produce Exchange 


milyins 
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and awarding to plaintiff the costs and disbursements of 


this 


Dated: 


New York, 
Ye 


March 


New York 
1970 


WEI 


BY ° 


action relating to said counterclaim. 


L, GOTSHAL & MANGES 


, ; iy ag 
4a fl / GU ff Le fli / 
Tra M. Millstein 

A Member of the Firm 

767 Fifth Avenue 

New York, New York 10021 


PL 8-7800 


Attorneys for Plaintiff 
Charles Seligson, as Trustee 


in Bankruptcy of Ira Haupt & Co 


WHER 
Wien 


peer as Gente hs . 
(ZINSTEIN and 


serve 


padalitals 


Proceai 


Shalert) 
Wi wuss 


Court on Au 


WHERZS 
MILs y 


Gesirous of 


plaintif?t's 


\ 175.28 
1 Stipulation Withdrawing Counterclasm } 


1. Defendant, New York Produce Exchange, hereby with- 
draws with prejudice the counterclaim asserted by it in its | 
answer to’ the complaint herein but only to the extent tnat 


such counterclaim demands affirmative relief against plain- 


|. tiff herein over end above the amount, if any, whicn 


plaintiff may recover in this action. 


2: The withdrawal of said counterclaim as hereinabove | 


| provided shall be without prejudice to the right of the New 


4 


| York Produce Exchange to assert said counterclaim by way of 


reducing (by set-off, recoupment or otnerwise) the amount of | 


itsliability, if any, to plaintiff as determined in this 


&, however, to the ultimate determination of 


, action, sudjec 


Ke said counterclaim 


SP 


| plaintiff's motion to dismiss and 3 


| as insufficient in lew and failing to state a claim upon 


| which relief can be granted. 


- 3, Plaintiff's motion to strike and dismiss the 
said counter@laim of the New York Produce Exchange on the 


| grounds that said counterclaim fails to state a claim upon 


be and the same hereby is withdrawn as against defendant, 
New Yor« Produce Exchange, without prejudice to tae re- 
| newal thereof at such time as plaintiff may deem advisable 


the rules of this Court. 


so 
S 
oO 
o 
= 
ct 
z 


| and in accordz 


which relief can be granted and is insufficient in law, 
| 
| 
| 


I 


2 
“« 
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SCHEDULE A 


STIPULATED FACTS 


1. This action is brought under: 


a. The Comaodity Exchange Act (7 U.S.C. § 
ae to recover damares resulting from the claimed v 
by defendants of said Act; 


17+), 
t 


3S 
9 i 
iola 


b. Sections 4 and 12 of the Clayton Act (15 U.S.C. 
§§ 15 and 22), and § 1 of the Sherman Act (15 U.S.C. 
§ 1), to recover treble damages for the claimed viol:- 
tion by defendants of Section 1 of the Sherman Act; and 

ec. Section 70(2) of the Bankruptcy Act (11 U.S.C. 

§ 110[ce]), to void a transfer allegedly made and suf- 
fered ty Ira Haupt & Co. to defendant New York Produce 
Exchange Clearing Association. 

2. The matter in controversy exceeds the sum or 
value of $10,000.00 exclusive of interest and ccsts. 

3. Jurisdiction of this action is based upon 28 
U.S.C. Sentions 1331 and 1337. 

4, Each defendant is an inhabitant of or could, 
at the time suit was commenced, be found in the Southern 
District of New York, and in tne case of each cvrporat? or 
partnership defendant transacted business at that time in 


the Southern District of New York. 


5. a) During 1963 Ira Haupt & Co. ("Haupt") 


commission broker in various states of the United States 
and in the City of New York. 

b) In 1963 and for many years prior thereto, 
Haupt was a nenber of the New York Stock Exchange, the Amer- 
ican Stock Exchange and various other stock exchanges and 
commodity exchanges including the New York Produce Exchanrc. 


c) Haupt was a Clearing Member of the New Yori: 


Produce Exchanre Clearing Association since April 13, 19%. 


ewe 
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d) Haupt was cecgistered with the Seerctary of 
Agriculture as a Futures Commission Merchant during 1963. 

6. On March 23, 1964, an involuntary petition in 
bankruptcy was filed against Haupt in the United States Dis- 
trict Court for the Southern District of New York. The pr 
ceedings were referred generally to the Hon. Edward J. hyan, 
Referee in Eankruptecy, and on June 26, 1964, said Referee in 
Bankruptcy entered a decree adjudging Haupt a bankrupt. On 


October 6, 1964, plaintiff was duly appointed Trustee of the 


bankrupt estate of Haupt and thereafter qualified, and plain- 


tiff is presently the duly qualified and acting Trustee in 
Bankruptcy of Haupt. 
Ts Defendant New York Produce Exchange Clear- 


ing Association ("Association") was, in 1963, a stock cor- 
poration organized and existing under the laws of the State 
of New York and maintained facilities for the clearance of 
commodities futures contracts purchased and so]z on the 
York Produce Exchange. 

8. a) Defendant New York Produce Exchange ("Ex- 
change") was in 1963 a New York membership corporation anc a 
contract market designated by the Secretary of Agricul 
for buyins and selling Prime Blcachable Summer Yellow C - 
seed Oil (hereinafter "cottonseed oil") for future delivers 
pursuant to the Commodities Exchange Act. 

b) The Siehiiees was incorporated as the New York 
Commercial Association on April 19, 1862. Or February -13, 
1867, its name was changed to the New York Produce Exchance. 


c) The Exchange stopped functioning as an Excherge 


in December 1972. 
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d) The Exchange was dissolved in May 1973. 
9. Pursuant to the Charter and By-Laws of the 
Exchange during 1963 members of the Board of Managers were 


elected by the membership of the Exchange. 


Charter and By-Laws of the 


oat 
oO 
c 
co 
re) 
> 


Exchar Iring 19¢ 
a) only s could be elected to membership 
on tt ; 
er. 


b) such individuals could, through their 


ne 
the 


ship and u separate application by eir 

firms, secur! ths status of “registered mercer 

for their firms, pursuant to Section 69 of the 
fe ¢ - é 


e} °the nz ent of was veste 
Board ¢ ers the Pres 
Vice Pr nt, Treasure twelve tia 
Slates minees for to the 
of Mar were requi o t fairly appcr- 
tioned among the various branches of trade 
inter ts in the Exchange 
11 n C r 19042 the Haupt firm became a regic- 
ter ‘ of tt , pursuant to Section 69 of the 
By-Laws, through the membership of Samuel E. Worms. Follov- 
ng the cath of Mr rms n July 1957, Mr. Ira Haupt lied 
for and‘was elected to membership on the Exchange. Mr t 
° then file ! policat ereby the t firm applis y 


effective Aucust 1, 1957, pursuant to Section 69 of the Ly- 


,aws. Upon the death cf Kr. Haupt on June 13, 1963, the 
Exchange authorized Joseph Kaufman to represent the Haupt 
firm on the floor of the Exchange. In July 1963, Joseph 
Kaufman applied for and was elected to membership on the 
Exchange. Mr. Kaufinan then filed an application whereby the 
Haupt firm applied for and was accepted as a registered men- 


ber of the Exchange, effective August 14, 1963, pursuant to 


Section 69 of the By-Laws. 


aibu 


12. 
tion was one 


eral years pr 


ing, selling and exporting soybean and cottonseed oils and 


1B, oe 


or related co 


main plants @ 


lanenay 2% ¢ 
Jersey with w 


A jipnpa 5c + 
Allied was re 


of Allied and 


16. 


Donald V. hac 


nt 
Un 


10) 


been a member 


b) 


irman of th 
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Allied Crude Vegetable Oil Refining Corpora- 


of the major firms engaged, in 1963 and for sev- 


ior thereto, in the business of refining, stor- 


S, In addition to conducting 


operated through a number of 


ations or individuals, and all 


rporations or individuals or 
to herein collectively as "Al 
nd “tank farms" were located 
aterfront facilities for dire 
A portion of the vegetable 
fined and stored at Bayonne. 
Allied was not a member of t 


In 1963, and for several yea 


owned a majority of Allied's 
DeAncelis was not a member o 
a) From June 1962 to June 1 


Donald ("MacDonald") was a me 


e Executive Committee. By 1 
of the Exchange for more tha 


During 19634 MacDonald was e 
e , 


busines in its own 
subsidiary or re- 
of the subsidiary 
affiliated persons 
lied." Allied’s 
in Bayonne, New 
ct loading of sea- 


oils sold by 


he Exchange. 


rs prior thereto, 


igelis "DeAngelis" or "Tino") was the President 


stock. 
f the Exchangs 
665, defendant 


mber of the Boarc 


963, tiacDonal 
n twenty years. 


mployed by 


Fahnestock & Co. as manager of its Commodities Department. 


17. 


a) Defendant Harry B. Ander 


son ("Anderson") 


was, in 1963, a member of the Exchange's Board of Manasers, 


the Executive 


Committee, the Business Cond 


uct Committec, 


and the Cottonseed Products and Soybean Oil Committee of 


the Exchange. 


from 1957 to 


He was a member of the Boar 


June 1965. 


d of Managers 


b) 
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Anderson was nomincted as a member of the 


Board of Directors of the Association on October 15, 1963 


and 


? 
~ 


ti 
Wew 


~. 


elected to 


18. 


19. 


Serve effective December 4, 1963. 


a) Defendant Merrill Lynch, Pierce, Fenner & 


rated ("Merrill Lynch") is and was in 1963 a 


farj 


l- 

Ky 
re 
I S 


anizec and existing under the laws of the 
are, engaged in business as a registered broj:er 


‘ities and as a commodity futures commissicn 


ous States of the United States and in the 


York. In 1963, Merrill Lynch was a member of the 


stock exchanges and commodity exchanges incluc- 


Merrill Lynch became a corporation in 1959 


t time, a member firm of the New York Stock 
the New York Produce Exchz: 
member of the New York Produce Exchange Cleer- 


- Prior to 1959 Merrill Lynch, as a partner- 


gh predecessor partnerships, had been a member 


anil 


D 


zations for many years. 


-errill Lyneh was registered with the Sec: 


@rucsres Commission tiercnant durin 


efendant Anderson was, in 1963, a Vice- 


President and Director of .defendant Merrill Lynen's Commodi- 


ties 


on 


Dj Vv 


i 


10n. 


20. 


December 


A 


1, 


S a menber of defendant Exchange, Anderson, 


1958, zpplied’ to the Exchange for regi ration 


of Merrill Lynch with the Exchange pursuant to Section 69 cf 


the By-Laws of the Exchange, which application was acceptc: 


effective January 12, 1959. This registration was current 
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throvgh 1963, and Merrill Lynch was a registered member of 
the Exchange at all times during 1963. 

21. Defendant Walter C. Klein ("Klein") was, in 
1963, a member of defendant Exchange and, from June 1962 
to June 1965, was a member of the Board of Maenarers and a 


member of the Executive Cormittee of the Exchange. 


eee Defendant Bunge Corporation ("Bunge"), a cor- 
poration organized and existing under the. 1: State 


of New York, is and was in 1963 engared in the business, 
’ 2 & c 


) 


amon 


Oo 


other things, of buying and selling commodities in 
various states of the United States and in foreign countries. 


23. a) Defendant Bunge in 1963 and since at lea 


“ 


1941 was a registered member of the defendant Exchange pur- 


Suant to Section 69 of the By-Laws of the Exchange. Simon 
Kern, a member of the Exchange and a Vice President of Punce 
Corporation, applied on October 13, 1959 to the Exchange fer 
registration of Bunge with the Exchange pursuant to S:ction 
69 of the By-Laws of the Exchange, which application was 
accepted effective November 2, 1959. This registration 


was current through 1963. 


Board of Trade and other commodity exchanges. 

c) Bunge was registered with the Secretary of 
Agriculture as a Futures Commission Nerchant during 1963. 

24. a) Defendant Klein was, in 1963, President and 
a Director of defendant Bunge. 

b) Klein was first employed by Bunge in 1947 and 


became President of Bunge in 1959. 
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noted: 
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1960- 
aCe 2 4 
ions ¢ 


oy) 

e ' 
oe ti ! 
se 

f Del: 

‘ 


Cc 


er of the 


=the 


persons were in 


< 


fears 


Produce 


1963 employe 


Hamilton G. Kenn 


carried 


the Chic 


and exporti 


egetable oils. 


“ 


> 


4 


prior thereto, 


Exchange 
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the Chicago Board of Trade and other commodity exchanges. 
29. Continental was registered with the Secretary 
on Merchant auring 1¢¢ 
in 1963, 
Vice-Pres 
ourg was, in 1963, President and 
ard of defendant Continental. 
Defendant Continental in 1963, and sin 
was registered i embers on defendant 
the 


Continental b« 


e 


mber of the Boar 


1f the Exchan surer and a memod of the 
ittee of the 
Relations Comm -e an ‘he Admissions Committee. 


served as a membe ) } oard of hans 


hew York, engaged 1 general conr 


commission business, with;its office in New 


fendant Usiskin was, in 1963, registered as @ 


‘defendant Exchange pursuant to Section 69.of the By-Laws of 


the Exchange. 
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39. Dominick R. Comenzo, through his company, D. } 
Comenzo & Co., Ine., acted as a broker form Allied in the com- j 


modities futures markets at various times prior to 1961, 


KO. a) Each of the following individusis, durir 


1963, was 2 dir tor or officer of the Association and 
was affiliated with the Company listed next to his name 


Name the Association Company 


x 
“+ 
| 
oa 
» 
4 


»- 


-ector Metropolitan 
Veretable Oil 
G6... Tne. 


Solomon J. Weinstein Pres 


Charles B. Vose Vice-President- Kohlmeyer & Co. 


J. Antonio Zalduondo Secretary-Treasurer- Orvis Brothers 
Director & Co. 
Perry E. Moore Assistant Secretary- Robert Moore 
Treasurer-Director & Co. 
Sidney Tessler Director Bache & Co., I 
L. Hudson Leather Director Hayder Stone, 
Inc. 
Harry A. Zoeller Director H. Hentz & Cc 
4 Contracts calling for a future delivery of 
domestically produced agricultural commodities are commo 
known as "futures contracts." All purchases, sales and 
f., future dolivery of commodities were, in 1963, subject tx 
} provisions of the Commodity Exchange Act ("Act") and the . 


Regulations promulgated thereunder by the United States 


Secretary, of Agriculture; and further, were subject to all 
of the By-Laws, Rules and Regulations ofthe Exchange not 
disapproved by.the United States Secretary of Agriculture. 
42, Pursuant to the Act, futures contracts for 
certain commodities. including cottonseed oil in 1963 eculd 
only be bought and sold on an exchange which has been desi-- 


nated by the Seerctary of Agriculture as a "contract market 


and by or throuch a member thereof. 


ee he 
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43. Contracts for future delivery made on the Ex- 
change were subject to clearance in 1963 through the Associa- 
tion in accordance with the Charter, By-Laws, Rules and Kegu- 
lations of the Association and, if such contracts were 
ted by the Association for clearance, the Association 
thereupon became substituted on said contract as a seller to 
the buyer and as a buyer from the seller. The Association, 


in 1963, encaged in clearing contracts made on the Exchang 


if) 


for the purchase and sale of cottonseed oil for future 


delivery 

44, a) In 1963, cottonseed oil futures contracts 
made by menbers of the Exchange were cleared through the 
I iati The privilege of clearing contracts for future 
delivery ! e on the Exchange s limited to clearing members 


of the Association and only members of the Exchange or these 


en wen rivile of cha membership were entitlec 
to be € ring ! ers of the Association. 
b) Said pr C ight have been granted or 
( ed by e Boar of Direct he Association tof ~ 
. 
bers of t} cia! > wer ers of the Associczi ’ 
7 t + an ns Cc 
partner ho was @ member of the Exchnanse, or corporat 


who were stockholders of the Association having an executive 


a member ef the Exchange. 


° 
oy 
+4 
ee 
re) 
os 
° 
rm) 
7) 


45, The Clearing Members of the Association in 1963 


were: 


bbott, Proctor & Paine 
Bache & Co. 

Barnes, R. J. & Son, Inc. 
Bear, Stearns & Co. 
Cargill, Inc. 
Coleman & Company 
Comenzo, D. R. & Co. Inc. 


=the 
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Continental Grain Company 
Dreyfus & Company 

DuPont, Francis I. & Co. 
Fahnestock & Co. 

Goodbody & Co. 

Ira Haupt & Co. 


Hayden, Stone & Co., Incorporated 
Healy, Leslie J. & Co 
Hentz, |} & Co. 
Hirsch & Co. 
Hutton, E. F. & Co., Inc. 
| Kohlmeyer & Co 
Laird, Bissell & Meeds 


Loeb, Carl M., Rhoades & Co. 
Merrill Lynch, Pierce, Fenner & Smith, 
Incorporate 
Metropolitan Vegetable Oil Co., Inc. 
Ooltewah Investment Co. 
ris Brothers & Co. 
Jackson & Curtis 


V 
Paine, Webber, Jac 


Parry, John Pe \ 
Peters, Ralph N. 

Peters, Ralph N. & Co. 

Reynolds & Co. 


or i 


weickart & Co. ‘ 


+O 


S 
Shearson, Hasnmill & Co. 
Shields & Co. 
Sirota, George 
Sirota, Taylor & Co., Ine 
Stamm, A. L. & Co. 
Sutro Bros. & Co. 
| Thomson £ Me“innon 
Usiskin, I. & Co 
Varner, Julius 
Walker & Cc 
Weis, Irvir any 
4 Williston, ¢ >, Incor; ted 
Witter, Dean 
47 In 1363, pursuant to the By-Laws of the 


t 


ciation, members were required to deposit certain amounts Oi 

original margin with the Association on fucures contracts 

which had been cleared through the Association by the clear- " 
ing member and the clearing member was also required to main- 

tain, from day to day, the value of such futures contracts. 

In the event of price declines, clearing members having out- 

standing “long" positions with the Association were required 


‘promptly to forward sums to the Association which sums were 


-15- 
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distributed to clearing members having, outstanding "short" 
pesitions with tie Association. In the event of price ad- 


vances, Clearing members having outstanding short positions 


With the Association wore required promptly to forward sums 
to the “#ssociation ict ms were distributed to clearing 
members hav Cutt 3 long positions with the Assoria- 
tion. yaa, 7 12nts required as a result of price 
fluctua, bs known as "variation margins." In 1963, 
each clearing ... uber was liable to the Association for margin 


payments on ail futures contracts cleared by it through the 
A.sociation. 

48, Beginning in July, 1963, and continuing to 
and including November 20, .1963, Haupt acted as a broker for 
transactions in cottonseed oil futures contracts on the Ex- 
change for Allied. The futures contracts executed on the 
Exchange by Haupt for Allied were cleared through the Asso- 
ciation and by virtue of such clearance, Haupt became liable 
to the Association to maintain the value of the cottonseed 
oil futures contracts entered into by Haupt for Allied 


through tne ccposits with the Association of criginal and 


Managing Partner of Haupt. 

50. Ira Haupt II was a general partner of Haupt 
until he withdrew from the firm in July, 1963. Mr. Haupt 
II's responsibilities during 1963 and prior to July, 1963 
included the supervisicn of the Kaupt Commodity Department. 

> Wh tack E. Stevens ("Stevens") was an employce of 


Haupt who supervised the Commodities Department subsequent. to 
p 


the departure of Haupt II. 


K16< 
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52. Fred Barton ("Barton") was an employce in the 


Haupt Commodity Department and from mid-July 1963 on was 


under the supervision of Stevens. On September 27, 19632, 
Barton left Haupt because of a serious illness requiring 
surgery. He returned to Haupt on November 11, 1963. 

53. During 1963, Edmund Beetz ("Beetz") and Georre 
Plave ("Plave") were co-cushiers at Haupt. 

54. On Tuesday, November 19, 1963, Allied filed 
a petition in bankruptcy under Chapter XI of the Bankruptcy 
Act in the United States District Court for the District of 
New Jersey and, on December 6, 1963, Allied was adjudged bank- 
rupt. 

55. After the close of business on the Exchange 
on November 18, 1963, MacDonald, Berg, Anderson and Vogel 
spoke to each other on the telephone and, as a quorum of the 
Executive Committee, MacDonald, Anderson and Vogel imposed 
a 25-pcint limit on price fluctuations effective upon market 
opening on the next day. 


56. a) The only warehouse receipts déliverati 


on the €xchen-o in sotinfection of cottensecd atl fv 
\ 
ty bo; EAE aH ot « i PPSsSterca, PY 4 wXCF 


b) When required to make delivery, persons heldinsz 
short positions in cottonSeed oil futures were required to 
tender such registered warehouse receipts in satisfaction 
of their obligation to deliver cottonseed oil under their 
futures contracts. 

57. The warehouse receipts outstanding durins 
November 1963 on the forms of American Express Warehousinr, 


Ltd., pledged by Allied to Haupt as collateral] for loans, 


ae es 
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were forgeries. American Express Warehousing, Ltd. did not 
operate vonded warehouses registered by the Exchange. 


58. The following are the ‘dates of the meetings 


of the Ecard of Munazers of the Exchange held during 1962: 
59. he followi is a list of meetings or diszus- 
Sions held by the Exchange, the Association, and various of 
their respective committees, members and officials duri z 
r en 
period Eust 1963-November 1963 
ay 7 ( a 1 meeting of members of the Boareé ci 
Director of the Sociation on August 13, 1963 
b) There was a ir of embers of the Cotter:- 
ec ts anc Soyvean Oil Cc ittee of the Exchanec 
‘cnES 
AUF ’ U5 
c) T! ae eting of members of the Cottcs- 
. 
S : O21..¢ ittee of the Exchanz 
of the Association and the Exchange on Septe:nter Cx MAS. 


a 


e) There was a,meeting of members of the Boar: ci 


Directors of the Association on October 8, 1963. 


f) There was a meeting of membérs of the Board of 
Nanagers of the Exchange on November 14,. 1963. 
6) There was a mecting of members of the Executive 


Committee of the Exchange on the morning of Rovember 19, 


1963. 


wo (bs 
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‘ 


h) There was a meeting of members of the Board of 
Directors of the Association held in the Board Koom of the 
Exchange on November 19, 1963 at 10:30 A.M. 

i) There was a meeting of menbers of the Executive 
Committee of the Exchange and a meeting of members of the 
Board of Directors of the Association, held in the Board Roor 
of the Exchange on November 19, 1963 at or about 4:00 P.M. 

60. Not every member of the above-mentioned bodies ‘ 


attended every meeting identified in paragraphs 58 and 59. 
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Excerpts From Transcript of Testimony 


nd and says here is what should be done, they 
ng to turn to the jury and say that is nice for 
low sitting in Stanford -- 


THE OURT: The objection to those documents 
1ined That is 44 through 54, In the event that 
ndants raise cnat defense, then that will raise 
tion as to whether you can meet it. But you are 
, 4 be able to introduce those documents on 
Se in chief 

MR. HARRIS: Before.we leave them, there are 


uments in there that are somewhat different Item 


which is a letter from Mr. Lebeck, Secretary of 


Trade to all the members of the Board of 


is a letter pointing out that Mr. DeAngelis was 


>d from membership of the Board of Trade for a 


»f time. A lot of companies were on the Board of 


[I would like to use that document to attempt 


e that Mr. DeAngelis had gotten himself in trou- 

h the Chicago Board of Trade anda they should have 
a to find out what happened, and they never even 
yy ao Chat. it CvuEKS: Cut. h was suspended for 


ous trading, which is a market factor that they 


have known. 


THE COURT: If any letters, in terms of 50 


10 


11 


13 


14 


intity 


"NANG. 


ommodity trading o irs 
the commodity future market f 
Yes. 
Would you please begin by exp] 
tial features of a commodity fut 
A commodities futures contract 
between two people to exchang ¢ 
( commodity in the futu 
May write on the blackboa 
MR. BERNFELD: Your Honor 
THE COURT: ALi xsight 
MR BERNFELD: Thank yor 
E might just list. the enti 
market contract. 
is quantity. Each contrac 
of a commodity that's specified. 
here' a specific’ quality of 
ecitred in the contract 
Phex will be a specifi time 
is t ur within the future 


futures 
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l jr Leuthold-direct i953) | 
Z ash commodity is. 
| 
9 } 
a MR. BERNFELD: By all means. | 
| 
4 Would you begin by explaining what a cash 
>) ymmodity is? 
5 A A commodity is anything we buy and sell. 
‘ A cash commodity is anything we buy and sell for cash, | 
8 for money today 
9 a free e and sth | 
So if you go to the drugstore and buy tooth- 
10 paste, that becomes a cash commodity. You paid cash for 
1] that 1tem. } 
9) 2 — mA 
12 QO How does the futures contract differ from te | 
13 >ash contract calling for delivery of cash commodity, ict 
l4 ay, next week? 
15 A We have examples in our everyday life of 
16 >Oontracts for cash commodity. Probably the most common, 
17 + : 


rhat most people are familiar with, is when you buy a house, |! 


18 often you sign a cash contract for some delivery in the 
: j . } 
19 future. Maybe you take over the house 15 days hence. 
1} | 
20 i} Or when you go and buy a new car, the dealer won't have 
© - 
21 the ..ind of car, the color, the type of wheels and 


99 
heh 


that sort of thing in stock. So you may sign a contract | 
| 

) ¥ ~ s 1 
23 | for delivery of that car next week, something like that. | 
9 ' 
a The futures contracts are really -- there's | 

95 II Kiar ; 
“ 1 lot of similarity between them. | 
| | 
H 
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oil. I'he ‘rushers refiners 
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the nature 
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terest in us] 7 


they 


able oil 


NNELL: 


repeti 


ct 
° 
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v) 
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ry 


Honor. We have been over that. 


MR. BERN I don't helieve that is the tase, 
14 
ir Honor 
15 THE COURT: I will overrule the objection. 
16 = 
YOu May answer. 
i7 : , : , 
A Price risks are caused because the prices are 
18 ; ‘ 
fluctuating up and down every day. It becomes 


i| difficult for businessme. to make their decisions that 
opposed 


} 
| 
they have to make when prices are fluctuating as } 
| 


to when they are constant. 


i9) How can futures contracts be used to | 


3 


23 || Eee phir Saint 


A Futures contracts are used to reduce pric 


risks by the merchants who are handling the particular 
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lit 3 ng ind 6] the { y . 1 
‘ t llows them to fix a pri for a ommodity 
t t th 1 } ! £ix pri ! l t 
th , + } ? } heir 
‘ ild ye jiv } r pl how 1 seller 
€ ible l r re ve I riek { 
u elli future ntr t 
a Sure A typical example of a ller would 
be let's say a refiner who has a storage tank full of 
» al é iGricul ral mmoditisc re ‘ onal, so 
they h to be tored emand i year round so they 
I e to be stored 
Somebody S involved with storing this 
particular ommodity if hei has a tank full of oil, 
he r rned, let' y he i going t tore it 
three months, concerned that the price may decline while 


he is holding it. 

So to protect himself against a potential 
price decline, what he does is sell that amount of oil 
torward by sell ng a futures contract, and that will 
in essence help him fix a price at some future point 


in time for the sale of that commodity. 


12) How about an example of a buyer? 
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af A huyer could be let's say an exporter. 
We export a lot of our vegetable oil, so an exporter 
may sign a contract with a foreign country, you want 
to sell to a foreign country let's say three months 
hence, The exporter knows he is going to have to buy this 
cash oil three months from now, and if he has no storage 
facilities he is concerned that in the three months of 
time, that the price might go up. 

So he is intersted in minimizing or reducing 

this risk that the price might go up in the interim. 
So he can buy a futures contract and accept delivery 


on that futures contract and the price is then stipulatec 
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n the New York Produce 
A Yes 
E Can you tel] 
j h > 
A In general I 


markets in my teaching, 


nost commodity markets 


the New York 
he appropriate 


bylaws 


0) Jn 


to buy futures contracts on the New York 
how would they have gone about doing that? 

A They could have called their 

8) Could you illustrate for us the 
which trading would have taken place on th 
in 1963? 

A May I use the blachbaard? 


MR. BERNEELN: 
your Honor, 
took 


A Tradiny 
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jury present.) 
are you familiar 
Futures contracts 
Exchange in 1963: 
have 


us how you 


have kecome 
and the mechanical 
are quite similar. 
change in 


L263). "3 


and trading rules, 


individual or a 


i sitink that 


some indiv 


Familiar 


have 


Produce 


would he 


with the manner 
were traded 


becone familiar with 


with futures 
operations of 


With respect to 


reviewed 


company wished 


Exchange, 


broker. 


manner in 


e Produce Exchange 


helfpul, 


idual starting 


P COURT REPORTERS. Ths) COUR TEROtES: 


th 


6 


~ 


10 


ll 


14 


15 


16 


17 


18 


19 


20 


20la 


gwrf 2 Leuthold-direct 
term--~- for securities. But actudlly in commodities we 


| 
by calling -- we use the word general broker as a general | 


talk about the futures commission merchant or the regis 
representative. You would céll him as you would -- if 

wanted to buy stock, you would say you wanted to buy a 

trace of some commodity. 

He would then rely that order to the FExchange 
to somebody operating a telephone at the Exchange. Tha 
person would write the message down on a piece of paper 
hand it to a messenger, the messenger would carry it 
to what we call the trading pit. 

The trading pits in general for commodity 
exchanges are sort of six sided affairs. Some of them 
eight sided. It is in these pits where the brokers who 
trade stand. 

These pits have stairs going down into the mi 
of them, three or fuur stairs, such that they are a pit 
There is a well in the center. 

THE. COURT: We are talking about the New York 
Produce Exchanye in 1963. 

THE WITNESS: To the best of ny knowledge, 
yes. 

Q Professor, have you ever had the opportunity 


to examine vegetable oil futures contracts being traded 
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| 

livery would occur orc the Exchange -- | 
» the contracts initially are nothing more than a 
| 

| 

to the | hange. The contract month is the time | 
the actual commodity would exchange hands | 
| 

rt 28 a tipulated fact in this case that cotton- | 


Futures were traded on the Pr: luce Exchange in 


& - | 
Can yo tell how many different contract months 
Yr ¢ raded n the Produce Exchange during that 
| 
es. Let me list hem, [There was lurch, May, | 
ptember, October and December. Six months. 


Professor, does,that mean that no trading could 
7@ on the Produce Exchange during the months 
year that you do not list? 

No, these are the months which delivery occurs, 


takes place on these contracts every day the Exchanga 


| 


| 
These months refer to the day the contract ma- 


-- xcuse me -- the time period, the month at’ which 
ract matures. Trading can occur every day. 

THE COURT: 1f I have a contract to buy and I 
futures, as you indicated, if it is set for 


in December, that is what you call the trading 
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9) Is there any special name attached to those people 
who buy futures contracts? 
A Yes, they are called longs. People who buy we 
call long They go long in the ete 
9) What name has the trade given to people who sell 
fr.tures contracts? 
A We call them shorts. People who sell contracts 


we say they go short or they are shorts. 


‘@) IT believe in essence earlier yor ndicated, 


Professor, that some people use the futures Market as an 


aid in conducting their business. 


In 1963 how would buyers or sellers generally use 


the cottonseed futures trading market as an aid in conduct- 


ing their business? 
A Well, if you were in 1963, you had a storage 
tank of oil, of cash oil, what you would do would be te sell 


a futures contract for some future point in time. 


SO you would be short in the futures market by 


the amount that you have sold. 


Often there was a parallel between the amount 


which you own and the amount that you would sell Forward in 


time. 


Similarly, you could be a bayer -- again an 


‘xample of the exporter which I gave previously -=- you 


' 
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a) We heard the expression used I be e 
during one of the introductory remarks, hedg. 3 your bet. 
Is this similar to he ing your bet? 
A Yes. Le couid: be. yes; 
T.: 3 COURT: You talk about a hedger. You 
hedge when you “ave both a long and short positicn; is 


that what it is? 


THE WITNESS: But your positions ~- one would 


be in the cash market and one would be in he futures market. | 


THE COURT: I see. 
«THE WITNESS: So if you own cash oil, we say 
that you are long in the cash market. You would seell 


it through the futures market. You are short in the 
futures market. 
If you are an exporter and you are going to 


bu cash oil sometime in the future, that means you 
y 


don't have any right how so you are short of cash oil. So 


you buy that fntures contract forward. You are going 
to buy that oil three months frcv now.. Sc you go long 
in the futures market. 

(@) This is a difficult concept to understand, I 
believe. Perhaps if you could givé us an example of more 


common parlance, something along the lines of hedgingyour 


bet, maybe we could picture it a little more graphically. 
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or a little more clearly. 
MR. O'DONNELL: Your Honor, I object to the 


form of the guestion. 


THE COURT: _The objection—is—sustained, | 

| 
MR. BERNFELD: Let me rephrase it. | 

| 

O Professor, let us return to the concept of 


9 
I would appreciate it if you could give us 
. 10 
; an €xample of how that would work. 
i| 
| 
1] ; ; 
MR. LIMAN: Objection to hedging the bet, | 
12 | 
your Honor, 
13 
THE COURT: The objection is Sustained. 
14 | 
Are you going to use the blackboard, Professor? | 
15 ; 
i If not, I would suggest that you return to the witness 
16 | 
i stand. 
17 ‘|| 
i a) Professor, you talked about both longs and } 
8 || 
1] shorts us 1g the futures market for hedging. 
19 | | 
|! . Could you give us an example of how a long 
\| 
20 || 
} in 1963 would use the futures market for hedging7 
| 
‘ 21 | 
| A Could I use numbers? 
22 || 
Q Sure. Go ahead, Professor. 
23 || 
| A What you are concerned about ==— i¢ you—are- 
\ = ie 
o holding a tank fuli of oil, of vegetable oil, and let's 
25 


Say that it's worth 20 cents, and you are in the business of 
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storing this oil, you are concerned about -- and vou are 
going to store it for three months -- you are concerned 
about the value of that oil going down. These prices 
go up and down. You are concerned about the value of that 


©il going down in the interim, while you are holding it. 

So what a hedger’ does is he's long in cash oil, 
he wants to offset this risk of the price of this oil 
going down while he's holding it. 

So he may pick a futures contract, for example, 
that may mature for let's say three months hence. Let's 
pick the December contract. And let's say that he knows 


that the December contract is selling for 22 cents. He 


futures contract, go short in the futures Market, sell his 
cash oil through the futures market for 22 cents. Remember 


what this is, this is a promise for him to deliver cash 


Oil in December for 22 cents. 


He's hedged himself in the sense that he no 


longer has his risk of the price falling to 18 cents or 


15 cents. He ould sell anddeliver on the tures market 
for 22 cents in December. So that's a short hedge. 
Q That is a short hedge. 


Could you give us an example of a lonq hedge? 


A Tt would be just the opposite side of this 
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AGain we could 
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ces market 


and sell futures contracts other than hedgers? 


A 


Speculators. 
What is a 


A speculator 
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futures contract in the hopes of making money as the 
price moves up or down. 

Q Would there have heen both hedgers ana specu- 


lators trading on the New York Produce Exchange in '63? 


A Oh, of course. You need both to make the 
market work. 

Q Why would a person in 1963 be interested in 
} speculating on the futures market? 
A Well, he would be speculating in hopes of 
making money. If the speculator thought, for example, 
that the price was going to go up, he, of course, would 
buy a futures contract with hopes of selling it back 
later at a higher vrice, or if he thought the price was 


going to go down, he would sell a futures contract and 


i hope to buy it back at a later point in time. 
What he's doing, of course, is absorbing 
| this risk that the hedger wants to pass ae 

(@) if a speculator can be sure that price will 
move in a profitable direction in 19363 on the produce 
exchange, why wouldn't hedgers want to keep that profit 


for themselves? 


MR. FRYER: Your Honor, I object to that 


question. 


THE COURT: Objection sustained. 
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1963 for commodities 


Would it be usual in 


prices to fluctuate,move up or down? 


fey | 


A Yes. | 
MR. LIMAN: Objection te this 
THE COURT: Go ahead. The question has bee 
| 
inswerea | 
| 
@) In 1963, do youknow whether dity 
prices generally moved up or down dramati Liy? 
MR. LIMAN: Objection to the question 
"“drmaatically." 
| 
4 | | 
“THE COURT: The objection as to form is 
} ) 
sustained. 
a) Professor, do youhave an opinion whether in | 
ae , : , : 
1963 there was price movement in commodity futures 
which involved cottonseed oil trading? 
| 
| 
A Yes, prices did move. 
} 
@) Was the New York Produce Fxchange an active 
| 
market in 1963? 
| 
| 
| 
A Yes, in terms of the contracts that were 
traded, the volume of contracts. 
a) * How would one have been measuring volume of 
contracts traded on the produce exchange in 1963? 
A Volume of contracts is nothing more than the 
number that are bought and sold in a given period of time. 
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Normally we look, every day we want to know what the 
volume is in a specific day, so this will be reported 
in the newspapers to.see how many contracts are bought 
and sold every day. 

Q Who kept track of trading volume in cottonseed 


oil futures in 1963? 


A Well, the New York Produce Exchange would have 
had to. 
Q In 1963 was there a way to measure the number 


of contracts which various traders held on a given day 


or week or month? 


A Yes, he could look at the number of contracts 
one was holding. We use the term open interest 
for that. Open interest refers to the number of contracts 


that you hold-at the end of the day or for the market 
as a whole, it's the number of outstanding contracts 
at the end of the day. 

So one has -- one, looking, one has to be 
careful. A common problem students have is, remember 
for every futures contract there has to be a buyer and 
seller or otherwise there is no contract. You have a 
buyer and a seller and you have one long and you have one 


short for every contract. 


So to find the open interest you either add 


< 
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} aie 
Why don't you talk about specific numbers. Could you 
g € uS an example of bow much it would cost to buy or 
sell a contract? 
A As a general rule on all futures markets 


contracts are bought and sold on what we call on the 
margin. The margin is generally around 10 per cent 
of the value fo the contract. This can vary somewhat, 
but for example, in 1963, the contracts were 60,009 
pounds, let's say a contract was worth 10 cents. rz -2t 


was worth 10 cents the total value of the contract would be 


But if you wanted to buy a contract you wouldn't 


have to put up $6000. In 1963, although the rules vary 
depending on the price, it was normal to putup about 
$500 to buy or sell a futures contract. 

Q You indicated that there might be some 
change in the amount that one would have to put up as 
margin. Why would that be? 

A Well, the exchanges can change the rules. It's 
up to them as to what the margin is. They may change the 
rules depending on the price or they can change the over- 
time, Of course, it varies among commodities, depending 
on the total value of the contract. 


12) In the opening statements which the jury 
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heard, we heard the term used, ridge margin. 


Tn 1963 what wasmeant by the term ridge 

Margin as used to the New Youk Produce Exchange? ° 
A The ridge margin bet.reen any customer and 

his broker, let's call him, that would be the amount 


that, when you said that you wanted to buy a futures 


contract, that is in essence the amount that you give 


your broker to make that transaction. Whether he is 


buying or selling. 
Q What would the exchange broker in 1963 do 
with this ridge margin deposit? 
A He'd have to put it into an approved bank 


account; it has to be segregated account, segregated 


from other operations, but he coulda put all hisfutures 
commissions money into one account. | 

Q We have also heard reference in the Opening 
Statement to the term New York Produce Exchange Clearing 
Association 

Do you know what function the New York Produce 

Exchange Clearing Association served in 1963? 

A It serves the function that -- we have clearing 
associations toaay too. The exchange just -- the basic 
thing the exchange does is provide the facilities 


for providing, this which I drew up here and the 
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ind the broker -- xr the a Ountant and the banker 
for the mone transactions that ire going on ‘Shey 
ously go er\ loosely together. 1e) iave to work 
»9thex verv l¢ ely 
‘ Tn 163 who would bec< 1e ai member of the New 
rk Produce Exchange Clearing Ass ition 
MR LIMAN Ibjectior ©» the’ form of that 
question. 
IURT The objectio i sustained. 


New York Produce Exchange woulda 


have had a reason to join the New York Produce Exchange 
‘learing Association? 

MR. O'DONNELL: k action, your Honor 
No foundation. 


[THE COURT: Objection sustained. 


Q Preliminarily, Professor,as a general matter 


who joins a clearing house? . 

MR O'DONNELL: Are you speaking now of 1963 
1975? I object, your Honor. 

MR. BERNFELD: We are speaking with respect 


SOUTHERN DISTRICT COURT REPORTERS 


US COURTHOUS 


Or 


is 9) 


10 


1] 


12 


24 


25 


SO SESS Ol ll OO ee Se 


Pa 
Z, 


elrf 3 Leuthold-direct 
THE COURT: The questions being asked so far 
are questions that I think there is no dispute about. 


There vas original margin required and variation margin, 


et cetera. I thought that maybe you were going to ask him 
what that margin was. In any event -- is there any dispute 
about that on your part, Mr. O'Donnell? 


MR. O'DONNELL: No, your Honor, 


MR. MINNEROP; None whatsoever 

MR. O'DONNELL: There was a margin requirement in 
the bylaws; we have the bylaws here. Same margin that 
the Clearing Association had, didn't apply to hedgers. Tt 


1S not a simple yes‘or no, but the bylaws make the provisio 

MR. DLIMAN: This young man is only testifying 
based on what he is reading in the same documents. 

MR. BERNFELD: I would object to Mr. Liman 
testifying, your Honor. 

THE COURT: That objection is sustained, Mr. 
Bernfeld. Only the witnesses testify, Mr. Liman. 


0 Professor Leuthold, could you tell us how the 


Clearing Association worked in 1963? 


nh. 


A The Clearing Association in essence became a party 


to every contract. It became, it in essence became a long 
all the shorts and a short to all the longs. What it was 


there tor was to match the trade. You had buyers and 
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rellers in the pits so they would fill out their slips 


and paper and these would go back through the Clearing 


Association; the Clearing Association would match these 


trades, the Clearing Association would then ask the 


member for this original margin money that was needed. 


held your position the value of your contract 


down. If the value went down, the Clearing 


the clearing member for what we call 


variation margin, the amount of money, in essence, that 


value of this contract went down. 


He-would pass that money on to the person who is 


holding the other side of the contract, for. who the value 
J 


of the contract had gone up. So he is performing here the 


accounting function of just matching orders, but also the 


banking function of settling the prices at the end.of 


every day and evening everybody's accounts Out and passing 


money from those for whose value the contracts had gone 


to those who are holding contracts that their value 


up. 


THE COURT: I think that that is an area 


a concrete explanation might be helpful to the jury. Not 


just in terms of contracts, but in terms of longs 


and shorts or buyers and sellers, so we can understand 


that. 
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A Let's say you have two people who just entered 
into a contract, so you have a long who buys, let's say at 
20 cents a contract or December delivery; a short sells 
this same contract for 20 cents. 

You remember, you need a buyer and a seller to 
make this contract. They each put up let's say $500 ; 
Original margin, or something in that neighborhood, whatever | 
the Exchange was requiring. 


Now, the clearing house now matches two orders and 


the clearing house would require this originai margin to be 
in a specific account. Let's say that one day ister; 31 
for our arithmetic, let's say that one day later, that 
the value of these oontsaues went to 21 cents; the value of 
the December contract went to 21 cents. It moved a penny. 
A penny a pound. So a penny times 60,000 pounds would be 
$600. There would be a change in the value of these 
contracts by $600. 

. Who is in essence $600 richer? Of course, the per 
son who had bought. The value of his contract had gone 


up one cent or $600. The person who had sold aow, the value 


cf his contract has gone down $600. 
So the clearing house coulda require from the 
clearing member, could require to put up the variation 


margin of S600. So the clearing house would in essence 
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take the $600 check from clearing member who was representing 


a customer who was short, put it in an account, turn around | 


| 
and write a check to this person who was long for 6600. 
| 


In essence transfer the money from the short to | 


Just the opposite is the case if the value had 
jone down, Say to 19 cents, the person who was long or 
holding this contract, who wanted to accept delivery, the 
value of his contract went down $600. 

The person who was selling in the future the value| 
of his contract just increased $600, So the Clearing 
Association would go through the opposite Procedure of 
getting $600 from this long and in essence through the 
banking procedure pass this money on to the person on 
the short. 

‘@) In 1963, Professor Leuthold, how did parties to 


a futures contract for cottonseed oil bring that contract 


to a conclusion? 

A Contracts are terminated two ways. Either by 
offsetting them or by accepting or giving delivery. 
Offsetting, I mea that if you were long, if I bought a 
contract today I'm long, I might sell it tomorrow. I 


have offset it, I am out of the market. Or I might sell 


today,buy tomorrow, I have terminated that contract. The 
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Q You mentioned that there was a second way in 


‘Ba pm gwrf 1 


which contracts could come to conclusion. 
Could you describe that for us? 

A Well, the second way is by letting the contract 
go to maturity and accepting or giving delivery. If you 
are long, that means, of course, you promise to buy into 
the future. You will accept delivery of the contract of 
the cottonseed oil. If you were short, that means that 
you have promised to deliver it at this point in time in 
the future. 

Q In 1963 if delivery occurred on the New York 
Produce Exchange, did one party to the contract have to 
give any money to the other party to the contract? 

A Of course when delivery occurs, the person who 
has just bought has to put up the cash for the full value 
of that contract. 

Q As a general proposition, Professor, can you 
tell us whether contracts are settled by delivery? 

A No, not generally. 

Q What is the predominant method of settling a 
contract? 

A Most of the ete they are offset. Today two 
per cent are settled by delivery or something in that 


neighborhood. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


rorry : och W YR! Y a] 


I 220a l 
ae gwrf 2 Leuthold-direct 
2 Q What type of traders in 1963 would have been } 
3 more likely to either make or to accept delivery on a 

\ | | 
5 ol cottonseed oil futures contract when such deliveries did 
5 ) IX é 
6 A Of course the people who are going to accept } 
7 jelivery or give delivery are your hedgers primarily. They 
r 8 have the facilities for doing that They handle the cash | 

9 commodity Most speculators generally do not accept or 

10 Jive delivery because they don't have the ‘acilities. 

1] They offset their positions. 
} 
| 

12 Q In 1963 was the New York Produce Exchange 4a 

13 cash market for cottonseed oil as well as a futures 

14 market? 

15 A No 

16 Q Is there today an organized central cash market 
| 

7 | for any vegetable oil? 

18 A No. 

19 || Q Are there organized central cash markets for 

| | 

, || other commodities? | 
} 

21 A Yes, there have been organized central markets 

22 | for grains. 

3 «COSI Q Where in 1963 would commercial interests have 

if 

| | 

% i gone to buy cash vegetable oil? 

| 

e 5 || A You probably would have to go to the refiner, 

' 

| 

1 

\| 

| 
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to the person who was storing it. 

Q Would a company who stored vegetable oil in 1963 
have any reason to prefer to accept delivery on a futures 
contract rather than buying on the cash market? 

MR. O'DONNELL: Objection as hypothetical. 

THE COURT: I am going to have to sustain that 
objection. I just can't see where we are going at this 
point. 

MR. BERNFELD: Let me go on to the next question, 
your Honor, 

Q Was there a relationship, Professor, between 
futures prices and cash prices for cottonseed oil in 1963? 

A Yes. Futures prices and cash prices tend to move 
up and down together. 

In general we expect the price relationship to 
exist, to show the costs of storage, insurance, so forth. 

The general relationship is that futures prices 
are above cash prices by ‘the amount that it is costing 
somebody to store it over a given period of time. 

The cash and the futures prices will gradually 
come together as you get into delivery. As you get towards 
delivery, of course your storage costs become less and 
less, Your storage costs from October to December are 


more than from November to December. So the cash and 
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| | 

2 futures prices will tend to come together at delivery time, 
| 
} 
} 


3 H but general market forces will cause them both to move up 
4 and down in concert. 
3 Q Do you have an opinion whether it would be unusual 
| 
as for futures prices to be Significantly higher than cash 
, prices during the delivery period on a futures contract? 
a 
R F P 
MR. O'DONNELL: Objection, your Honor. 
9 , . 
: THE COURT: I don't think that you are ina 
| 
10 position to ask Dr. Leuthold any opinion because you 
1] haven't laid any foundation for it. | 
12 MR. BERNFELD: I will go on to the next question, 
13 your Honor, 
14 Q Can you explain to us, Professor Leuthold, | 
15 whether cash prices and futures prices diverge at some 
16 point in time during the delivery period on a futures 
17 . 
contract? 
18 | MR. O'DONNELL: I object to that question, your 
19 ] Honor, I don't understand it. I think perhaps -it has 
20 already been asked. 
21 | MR. BERNFELD: I know I haven't already asked 
} 
| 
a i] it, your Honor. 
it 
i] ; ‘ 
23 ! THE COURT: As I understand him, he has explained 
i to us that there was a relationship between them, and that 
1} 
3 | as you came closer to delivery, that was the time when they 
i 
| 
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tended to become more or less the same. He said the | 
relationship was the cost of Storage. AS you approach 
the point of delivery, then the cash price and the futures 
price seem to come together. 

I don't understand where we are. 

MR. BERNFELD: I will go on to the next question, 
your Honor. 

@) In 1963, Professor, was there a Procedure which 

the Produce Exchange used to determine which person 


holding a long position in a given contract month which 


was maturing had to accept delivery under a futures contract? 


A Firet eft aii, on delivery the seller has the 


option -- the seller tells the clearing house that I'm going 
to deliver through an appropriate means of communication. 
The clearing house in escence finds the person 

who has been holding a long position for the longest period 
of time or the person who has been Saying I'll accept 
delivery for the longest period of time. 

Q In 1963 did a trader holding a long position as 
a contract month matured have to accept delivery? 

A No, He er -- he had a short period of time, 


40 minutes, I believe, in which he could turn around 


and sell that --- sell his long position on the futures 


market. Then the Association had to find the person with 
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the next longest position. 
Q In 1963 would a trader of futures contracts iia 
stood for delivery on the Produce Exchange have received 


the actual cash oil? 


A No. He doesn't receive the actual cash oil, 
he will receive a warehouse receipt. 
C Would he receive any particular type of warehouse 
receipt? 
A A registered warehouse receipt. 
This means -- let me define if I can a warehouse 


receipt. A warehouse receipt is a document issued by a 
storage company showing that oil exists and that somebody 
owns it. So it is an item of title. If it is a registered 
warehouse receipt, all that means is that that storage 
tank has been licensed by the Exchange to hold vegetable 
OL: 
Q Earlier, Professor, you described the manner in 
which the trading of cottonseed oil futures contracts 
took place in the trading pit. 

Do you know whether in 1963 there were any 


exceptions to the general rule that trading take place in 


the pit? 
MR. LIMAN: Is this the Produce Exchange? 


MR. BERNFELD: For the New York Produce Exchange 
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in 1963. 
A Yes, there were what are called ex-pit trades 


that were allowed on a limited basis. Ex-pit trades were 
allowed in two cases. 

One is if a buyer and seller had -- sere exchang- 
ing cash oil, they might do this, for example. like in 
their offices outside the trading floor. Where there might 
have been a trade of cash oil, they may exchange futures 
contracts to offset this trade of cash oil. 

The other case was if a customer transferred from 
one commission house -- his account from one commission 
house to another commission house, this was done off the 
floor. The trades didn't have to go back through the 
Exchange, 

Q Do you know whether in 1963 the New York Produce 
Exchange had to be notified when an ex-pit transaction 
in cottonseed oil fvtures contxacts took place? 

A —*Yes~« A letter had to be written to the Exchange 
and then the prices were posted on the Exchange floor. 

Q Were these prices as posted on ‘the Exchange 
Floor available ‘oe 413 members of the Exchange? 

A Yes. They were public knowledge. 

Q Professor, are you familiar generally with the 
use of warehouse receipts in the commodities business? 


A Yes. 


‘ 
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- Q Up until the past year you had no work that you 
lel i 
3 | 


did with respect to cottonseed oil futures markets 


specifically; is that right? 

5 | A That's right, not that market. I had done work 
6 in other markets. | 
7 Q Yes, I sgaseciace that. IT am just speaking o. 
° sottonseed oii. 
9 Your first work of any kind with it was last year? 
10 A Yes, sir | 
1] ! Q How did you come to be doing work with respect 
12 | to that market last year? pid you get retained by these 
13 people at the front table? | 
14 A Yes, sir. 
15 | Q Did they ask you to read the charter and bylaws 

|} 
16 and regulations of the New York Produce Exchange as it 

i 
7 ] existéd in 1963? 
18 A Yes, sir. 
19 | Q _Did you read anything else about the New York 

} 
2 | Produce Exchange as it existed in 1963 besides those three 
21 | documents? 

j 
2 A I have read the book by Norman Mailer, the 
23 Great Salad Oil Swindle, which explains the situation 
2A somewhat at that time. 
2 


Q He is a novelist, isn't he? 
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| | 
2 I 
iI A Yes. He was a reporter -- | 
3 MR. BERNFEI.L: Objection, your Honor. 
' 
4 A -- for the Wal) Street Journal at one time. | 
| 
5 i} Q The Great Salad Oi] Swindle was written by him 
| 
vb 1} ‘ . 
i as a novel; was it not? 
‘ | 
| MR. BERY «LD: Objection. 
8 | . 
2) A novel based upon events to some extent, fiction 
9 | 
| as to other events? 
10 THE COURT: I -- 
il MR. BERNFELD: Objection, your Honcr. It is 
r 
a well known. fact which your Honor can take judicial 
} } 
13 |] P P 
| notice of that Norman Mailer was not a novelist but a 
14 |] 
1} Pulitzer Prize winner -- 
15 
| ' 
i THE COURT: Mr. Bernfeld, in the future don't | 
| 
16 | 
overtalk me, please. 
17 
MR. BERNFELD: I'm sorry, your Honor. 
| 
18 i] THE COURT: The objecticn is overruled. You may 
19 obviously. bring that out on redirect. | 
20 | ; ; 
Q Will you please answer the question. 
| i 
21 || 
A Would you repeat it. 
2 
6) Yes. 
i 
23 | ; . 
| The Great Salad Oil Swindle book that you read 
} 
| 


by Mr. Mailer you recognized as a piece of fiction 


| based upon some of the events that related to the cottonseed 
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oil market back in 1963; dia you not? 


A I have no means of judging whether it is fiction 
or not. It described a situation that existed at that time. 
e) You had no basis for drawing any conclusions 


as to the accuracy of what was said in the book at all 
based upon any personal knowledge of your own, dia you? 

A No. Before I read that book I had no real 
knowledge of the market. 

Q Who was the swindler in that book? Was that Mr. 
DeAngelis? 

A Yes. 

9) Did you see anything in that book about the New 


York Produce Exchange being a swindler of any kind? 


A I don't believe those words were used that_I 
recall. 
@) You spoke to us about the Clearing Association 


and you gave us the benefit very clearly of how the Clearing 


Association worked with respect to its members, and you 


gave us the example there of the price for a pound of cotton- 


seed oil changing from 20 cents to 21 cents or to 19 cents 
and “epending which way the one cent went, the Clearing 

Association paid to the member on the one contract, if the 
price were ten cents a pound, $600. Do you récall that? 


A ¥Os, Biv. 
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Yes. 

Q in the past year did it come to your attention 
in the wock that you have done with the New York Produce 
Exchange as it existed back in 1963, did it come to your 
attention that the trading positions of individual 
traders in cottonseed oil at that time was a very con- 


fidential piece of information? 


A No. | 
Q That did not come to your attention? 

A No. 

Q Did it come to your attention that during 1963 


in the cottonseed oil market the position of individual 
traders was well known to all of the members trading or 
generally known to the trading membership of the New York 
Produce Exchange? 
MR. BERNFELD: Your Honor, may I object. I believe! 
the question is compound. 
Q Would you answer that, sir? 
THE COURT: Do you understand the question? 
THE WITNESS: i think ft, do. 
THE COURT: Ali right. I thought I understood 
the question, so the objection is overruled. 
A To the best of my knowledge the United States 


Government, the Commodities Exchange Authority would know 
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i 
2 | oe 
the position of various traders. 
| 
3 ii . ; 
i Q The Commodity Exchange Authority would know? 
ew ; | 
A Yes, sir. But beyond that, I'm not aware of who 
| 
5 | 
woul? or who would not have known. 
6 f 
Q With respect to cottonseed oil, and the months 
that you gave us there for the various delivery dates, 
| 
g 
can you tell us what portion of the calendar year cottonseed 
| 
9 | 
111 would be more plentiful, if there was any such period of | 
10 : ; ; 
i time, over soue other period of time during the course of 
ll | 
the yoar? 
12 ‘ ; : 
A Well, cotton is harvested in the fail; so 
! 
13 : ; ‘ 
consequently more oil would be available in the fall than 
14 : : 
later on in the year, as we consume that given supply of | 
15 | ; 
i] oil that we had, presuming of course that the crushers 
i] 
16 | Arak : 
were continuing to manufacture oil. But there is 
17 |i ; 
| a seasonality to it. | 
18 || , ab se 
H Q So that the most plentiful time for il is the 
| 
19 |} F . 
HI fall of the year, is that your testimony? 
| 
20 | 
| A It would be the general case, yes. 
21 || 
i Q In your work in the past year, in the course 
22 
of that work, did it come to your attention as to whether 
23 . . . 
or not there was a lot of publication of agricultural 
24 ; ; ‘ 
events taking place during the fall of i963? 
i] A The United States Department of Agriculture 
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- closest, in that sense, to the customer; it's his customer, 
3 right? 
4 A Yes; sir. 
5 e) Have you ever heard the rule or principle, 
6 "Know your customer"? Is that a term that is familiar 
' 
7 to you? | 
8 | | 
A Yes, sir. | 
9 " " 
Q What does the term, Know your customer mean 
10 to you? 
11 A That you would know the -- primarily, you would 
12 be familiar with the customer's financial affairs, I'm 
13 sure that that is generally the intent of that statement. 
14 
Q And that intent of knowing your customer 1S 
16 so that the broker may protect himself from financial 
6 risk with respect to the transactions of the customer, 
17 ae 
is it not? 
18 A Yes. 
| 
19 Q With respect tothis subject of martin that 
20 . P ; | 
you talked about yesterday and the clearing association, 
| 
° P } 
<1 are you aware, Mr. Leuthold, that with respect to margins 
2 | 
the clearing association sets the margin that it requires 
23 the member of the clearing association to furnish the 
“A clearing association, the earnest money, as you called 
25 | 


it, on each transaction? 
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9 
Q If they did nothing in the cash market and 
| 

3 
if they were growing cotton or crushing seed or refinina } 
4 F : : 
the oil so that it wasrnot yet in a state where they could 
5 . 
sell it in the cash market, then they would be unhedaged? 
6 
A I'm presuming when you refer to the New | 
4 ' 
York Produce Exchange being closed that that means 
8 } 
that all the contracts that were being held were going to be] 
9 
-ancelled. 
10 | 
Q Yes, six. 

| | 
| A Okay. } 

12 | | 

0) res, ‘esir;. I am 
13 
A Okay. 
1} | 
lq |} 
| @) So then they would be unhedged in the ' 

5 | ; 

|| example I gave, would they not? | 
. 2 

16 HI | 
1] A Yes,sirz 

17 

How many instances do you know of exchanges 

18 | ; | 
i} losing under the conditions that the New York Produce 

19 | = 
i] Exchange closed on November 20, 1963 where contracts 

20 || ' ; : F | 
were terminated without delivery and a price set for 
| 

21 | = | 
HI the settlement of those contracts? | 

» | | 
A Off the top of my head, I can't think of any 
| 

23 
| other case other than the one we were referring to. | 
| 

2A 
} Q ALL *2ORnt. | 
1] ' 

2 || 
| You mentioned, I believe, that you were a 
| 


SOUTHERN DISTRICT COURT REPORTERS, U.S COURTHOUS: 
FOLEY SQUARE, NEW YoRR NY - TUG 


we & BlLlIsSOnN-alrect 4 


233a 
Paz) 


1 elrf 4 Leuthold-cross ‘ | 
2 ii arrangement with somebody else and they would trade at some 
3 || price. 
4 Q Do you know whether it would be possible for him ’ 
|| to arrange to license additional tanks or additional 
1} 
} 
6 | storage facilities in order to satisfy the delivery require- 
i} s 
| ment? 
i | 
8 | A My only familiarity with that is if somebody 
i 
| ! 
9 H wants to license their warehouse or their storage tank, 
Ht} 
10 | that they apply to the Exchange. An appropriate committee 
| 
1] 1 takes that under consideration. In 1963 T have no idea 
| 1 
12 ! what the time lag would be involved fror the time of 
| | 
13 i applicetion until the time of licensing. 
| ' 
14 Q You testified about possible exports having an 
i | 
\| 
IS || effect on prices. 
| 
16 | Could the possibility of exports also have an 
| | 
7 || 7 . 
| effect upon the open interest? 
| | 
| 
18 | A Tt is a potential es 
S Pp ee ° | 
19 | Q What kind of an effect could it have? 
| 
20 | A It is potential that if exporters were antici- 
t 
21 pating exporting into the future, that they may want to 
i} 
| 
22 enter the futures market in anticipation of this, and so if 
| 
23 they did that, it would tend to increase the size of the 
2A open interest. 
| 
25 MR. FRYER: I have no further questions. 
j 
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= As will even permit exports i large quantities to take place? | 
| 
3 A In the present situation, yes, the Government is 
4 Naving some concrol on that. 
9 Are you aware from your studies in connection with 
0 this case that there were commentaries in the fall of 1963 
' that the Soviet Union might be in the market for vegetable | 
g ht é R ; | 
sil in the United States? 
| 
9 . : : = 
7 A l am aware that there were possibilitics of ' 
| 
10 : E B | 
exports t Russia | 
ll Q in fact, in the fall of 196 Russia bought grain 
' 
12 || ' , ; 
| in the United States for the first time since the war, 
9 | 
IS | Since World War 2? Don't you know that? 
| 
14 ' ; 
A I'm not aware it was the first time, but, yes, | 
‘ | 
15 they were buying wheat. | 
| { 
16 | @) And that this was a major policy decision by 
lj President Kennedy to permit that sale to take place? | 
| ' 
18 | It would be a major policy decision. | 
| | 
19 || @) And that that purchase of wheat in 1963 had an 
20 | effect on all of the commodities markets? Are you aware of 
21 | that? 
") } 
2 1} A Yes. 
- 93 «C*#W' hee ; 
i} Q And it stimulated expectation and rumor that 
} 
9, . P . 
2A } Russia might be buying other things; am I correct? | 
i 
1] 
23 | A Of course. | 
}} 
| 
} SOUTHERN DISTRICT COURT REPORTERS, U.S. COUR THOUSE | 


FOLEY SQUARE NEW YORK, hY -- 791.1 : 


10 


1] 


12 


13 


14 


15 


16 


17 


18 


19 


| 
| 


235a 
gwrf 7 Leuthold-cross 322] 
2) And you would have expected, am I correct, that 


that type of expectation would have a legitimate affect 


on pr e, volume and open interest? 


A Yes. 
| 
QO You were asked by one of the other counsel about 
| 
the margin requirements in 1963 for hedgers. Do you 


remember that? 


A Yes, -sir. 


fe) Your recollection of reading the cules is that if 


a customer was a hedger, the Clearing Association did not 


require original margin? Is that what your understanding wast 


MR. BERNFELD: Objection, your Honor. 


MR. LIMAN: I will withdraw -the question. 


@) What was your understanding of the margin re- 


quirements where an account was a hedaed account? | 


A If a person was a hedger, my understanding is that 


the hedger did not have to put up oriyinal margin to 
his brokerage house. l 
Q Therefore, the brokerage house would have to put 
up the original margin with the Clearing Association; am I 
correct? 
A Under the rules, yes, the brokerage house had to 


put up margin with the clearing house in all cases, hedging 


Or speculation. 
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i | 
2 |I } 
] ®) Are there risks for a brokerage house if 
3 Lt accepts product margin which don't exist ‘f it accepts 
i 
4 iF rash margin? 


or 


A I'm not sure I understand the juestion. 
| 
6 | 
; : 
0 Let's assume that a customer is buying 
| 
7 ’ 
Oontracts, so it's long, and let's assume that the brokerage | 
} 
8 j 2 
nouse accepts product margin from that customer rather } 
| 
| 
g 
than cash. 
| 
: | 
10 | : 

Is the bsoerage house in a more exposed 
| 
| 

1] position than if it insisted on cash? 
| 
| | 
12 
A Yes. If the amounts were the Same, tne dollar é 
13 \ 
ilue were thi same i 
| | 
14 ; : ; 
2) Let's explain that. 
15 | tens 
i If the price fell on the futures Market, the 
i} } 
16 || | 
brokerage house would have to put up variation margin | 
17 ; , ; < ‘ 
i with the clearing association; am I Orrect 
18 r ‘ ; 

A Tt the original position was long. 

it 

1 

i 

19 || ‘ 4 3 i 
e) Yes, and it would have to put up that ' 
| 
variation margin. Tf what it had received from its j 
! 
| 
21 || ae , ; j 
| sustomer was the commodity and that commodi ty was 
aa "IE 
worth less because of the declining, tnen the brokerage 
i 
a “ | 
i firm might not be protected; am I correct? ' 
| 
“A | : 
A Yes, the cash value of that commodity that it 
2 | ; ; 4 Ley ey: : 
| accepted couid go down in value. 
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Q Is it your expert opinion that the appropriate 
procedure for a brokerage firw vbhicl as buying contracts 


1s to accept product margin from its customer? 

MR. BERNFELD: Objection, your Honor; no 
foundation. 

THE COURT: The objection is overruled. 

I think the purpose of Dr. Leuthold was to 
enlighten us on how this market operated. 

All right, you may answer the question. 

A In 1963 I'm not sure what was appropriate 
among all the traders that were involved in the market at 
that time, but certainly product margin was put up at 
some -- in some instances and cash margin would be put 
up in some instances. 

(@) And it was up to the brokerage firm to decide 
whether it wanted cash or whether it was willing to 
accept product. 

A In the case of hedgers, yes. 

ce) If the brokerage firm decided to take product 
margin, it was taking a risk that it was not taking with 
cash margin; am I correct? 

A Yes. 

Q Thank you. 


You have described yesterday in your testimony 
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in commodities fluctuate daily and even 
changes; am I correct 

Yes. 

And the fluctuations can be quite sharp; am 
Yes 


Are you aware, for example, that the price of 
bean oil for thi ear has varied on the 

1 of trade from a low of 19.15 cents-to 43 ) 

Well, I'm not aware £ that a: 2 fact 

MR. LIMAN: uotat r things, your 

somebody an take judicial notice of. Could 
look at the Wall Street Journal? 

Is it a fact that the low for the September 
19.5 and the high wa 43.70? 

The low is 19.15 

19.15 and the high is 43.707 

Yes That's the range thuc that contract 


n within the past year 


If we looked at October, the range was 
75? 

Yes 

When you l100ked at these ranges, does that 
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suggest tO you a manipulation? 

A No. 

9) Do yu know that on August 18 a new hiah was 
set in the volume on the Chicago Board of Trade? 

Let me put it differently. In July of 
1975 the Chicago Board of Trade had more future contract 
transactions than at any time inits history? 

A I know that this summer they have had a very 
large volume. 

a) Does that increase in volume suggest 
manipulation to you? 

A No. 

Q Does the increase in open interest suggest 
manipulation to you? 

A No. 

QO Let's talk about the confidentiality of 
reports. 

You said that traders who h ave contracts 
over a certain position were required to report to the 
Commodities Exchange Authority; am I correct? 

A Yes. 
19) Did you know that in 1963 the position that 
required reporting was 25 contracts? 


A Yes, I was aware of that. 
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» |I 
but I presume there was a closing at a price. 
} 
3 ' 
\) Right. And it leave him then with his cash | 
| 
4 | 
| »1] Inhhedyged 
5 
A Yes 
| 
4 } 
D : : : | 
‘ And subjsct to fluctuations after that: 
7 } 
Yes. 
. | 
And he an protect himself against those 
9 
luctuations, I assume, if he is able to make a sale of that 
10 ; 
asn o?7|] immediately: 
| 
1] ‘ , ' 
A [Then he wouldn't own it any more 
12 
And if he is not able t sell that cash 
13 
O24. BArsres iWa ,» Re will Be unnedgea 
14 
res ! 
15 | 
Q And he will be riding the market, taking the 
a 4 | 
16 
| risk of flw ations from then on: 
17 
Whether the market gocs uy r down. 
18 ; ; 
a Is that one of the rea ns that the closing 
} | 
iS ff ' 
H of a futures market is regarded as an extraordinary 
‘ i| 
2 | é 
event? 
|} 
21 |i 
i| A Yes, could be. Also that it happens so } 
22 || 
i infrequently that I think we could call it extraordinary. 
' 
a i 
23 
Q Have you ever closed the futures market that 
| 
2 || ; 
you play in your class? 
23 | : 
i| A At the end ot the semester, yes. We close | 
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Q Yesterday Mr. O'Donnell asked you a number of 


questions pertaining to Norman Miller's book, The Great 


Salad Oil Swindle. 


Have you read that book? 


aA Yes, I have. 


@) Do you know whether that book indicated Mr. 


Miller's profession? 


A I don't know if it was indicated in the bock or 
not. I'm aware of what his profession was. 
Q What is your awareness? f 
B He was a reporter for the Wall Street Journal. 
MR. BERNFELD: Your Honor, in light of the great 


amount of -- 

THE COURT: Just ask the question, please. Are 
you going to ask him a question? 

MR. BERNFELD: No. Your Honor, I'd like to offer 
as Plaintiff's Exhibit 248 for identification Norman Miller's| 
book, The Great Salad Oil Swindle. 

THE COURT: Are you offering that in evidence? 

MR. BERNFELD: I'd like to mark it for identifi- 
cation at this point. 

THE COURT: You may offer it for identification. 

(Plaintiff's Exhibit 248 marked for | 


identification.) | 


s 
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l ely Leuthold-redirect 
| 
2 MR. BERNFELD: I'd like to offer it in evidence, 
your Honor. 
4 MR. O'DONNELL: Objection. No foundatio: 
5 [THE COURT: That objection is sustained at this 
6 point AS a matter of fact, I trust that you won't get 
. foundatic get that book. 
8 d like to ask you about Plaintiff's Exhibit 
) 248 for identification, which S @ paperback copy of the 
10 book, The Great Salad Oil Swindle. Would you take a look 
1] at the Table of Contents and the Index? 
12 (Pause.) 
13 Would you take a look at the first page of 
14 Chapter 1] 
15 (Pause. 
16 | DO you recognize the material that you have just 
17 read 3 My Miller's book, The Great Salad Oil Swindle? 
ft 12 A Yes, I believe it is the same book that I read. 
i 
an 19 MR. BERNFELD: Your Honor, I'd now like to offer 
20 S|] this in evidence 
i| 
. 21 | MR. O'DONNELL: Objection, your Honor. 
! 
Es | 
9 |I MR. MINNEROP: Objection, your Honor. 
& | 
om | 
: 23 CSW! THE COURT: The same ruling. 
1 
s ! 
a ‘ i MR. BERNFELD: No further questions, Our Honor. 
2 || ¥ 
| 
i 
% 25 H} 
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- A No. Not specifically. 
a O Were these’ secords inspected by you in 
4 Washington first 
0 n Yes I saw this at a meetin in Washingtor 
6 . a } 
t became aware of the existence cf this bookand I 
/ 1 } ; * 5 
asked whether or not we couldget a copy, and they said 
8 
e 
9 
. And this was after the rt had ordered 
10 eis 
to Ke avaslable the documents t Ou? 
1] " nis = par 
i That 18S correct. 
12 ‘i 
' @) Before that you couldn't get the documents 
13 F 
them, am I correct? 
14 * ' 
\ hat's correct 
\ 
15 MI TTMAN: T object on grounds of 
16 ] q 13 ; lft 
relevancy to tis document. I do not believe by itself 


1s intelligible to anybody or that its-‘siqnificanec: 


Ss 2xynible. 

9 : ; ; 

Is MR. MINNEROP: Same objection. 

20 ‘ | 

= MR. FRYER: Same objection. 

| 9] ¥ : : 

ms THE COURT: If you are going to obje ei, Bsee 

99 = 

<s - “ : YS FF “| Fyv46 -4 si 
to make an objection on a cifferent ground. One ohjection 


vers everybody. 


MR. MIUNNEROP: Thank you, your Honor. 


rn 
& 


THE COURT: Yes, Mr. Fryer? } 


! 
}} 
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chart, 129, correspond to the information contained in 


werf 6 Ellison-direct 


this book. 
THE COURT: I think that is sufficient for now. 
would suggest that you verify that sometime during 
the weekend. But that is sufficient. 

MR. HARRIS: I believe, your Honor, Exhibit 183 
is the one we furnished to the other counsel too. So if it 
turns out to be the same figures, it would be helpful to 
all of them. 

MR. LIMAN: Could the witness hold the place in 
that book? 

THE COURT: Page 149, Mr. Liman. 

9) Mr. Ellison, you previously indicated with regard 
to Exhibits 127 and 128, which we were just referring to, 
you set forth information concerning refined cottonseed 
Oil and did not set forth any information concerning 
‘rude cottonseed oil. 

With respect to Exhibit 129, the information 
covers both crude and refined cottonseed oil. Can you 
explain why on Exhibit 12. the information is contained 
as to both crude and refined? 


A We were initially requested to find statistics 


for refined cottonseed oil, exports only. However, no place-|- 


we were unable to find any published information with 
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1 | werf 7 Ellison-direct [acs | 
} 
~ respect to that, and the only thing available was 
| 
3 || 
information for crude and refined. And accordingly we 
| 
4 | prepared a cnart on that basis. 
! | 
ie MR. HARRIS: Your Honor, I would like at this 
| 
6 time to offer Exhibit 129 for identification, as well as 
7 || | 
subje-t to the verification, Exhibit 183, I believe, for 
rs fe we 
identification. 
9 ; 2 
THE WITNESS: Yes, 183. | 
| 
10! | 
VOIR DIRE EXAMINATION 
| 
ll || BY MR. LIMAN: 
: 12 | | 
QO Same of the books that you relied on were from 
| 
| 
13 \| the Chicago Board of Trade, others from the Department of 
| 
4 | Agriculture, and other iuformation from the Produce 
| 
| Exchange and Clearing Association. Where is this book | 
i} 
16 | from? 
} 
7 \| A This book is from an organization called "Commodity 
18 Research Bureau." 
| aft 
19 QO May I see it? 
| 
| 
20 | A Yes. 
| 
21 Q And the boo that you are showing me was published 
| 
| 22 
| in 1969, am I correct? 
23 A That is correct. 
2 MR. LIMAN: Your Honor, in addition to the 
% objections that I have stated before on relevance, I 


| 
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your Honor's attention 


which seems to me to h 


HARRIS: Your Honor, n 
ng referred to, because 
e 

COURT Yes. The seco 

HARRIS: Maybe I misun 


I believe he indicated 
the first. chart on la3. 
COURT: I know, there 


man is merely pointing 
art that he says has: no 
HARRIS: I would agrec 
COURT: There is no ot 


FRYER: 


COURT: Well, don -t be 


SOUTHERN DIS78 ‘CT COURT REPORTERS 


ect 


to the book, 


ave nothing to do with 


nay Just see which 

I didn't have the book 
nd chart on page 149. 
derstood the witness, 


he referred to the first, 
1s no question about 
out that on that page 


thing to do with what 


her voir dire, 


question, 


your Honor. 


Speak up. 
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VOIR DIRE EXAMINATION 
BY MR. FRYER: 

Q Mr. Ellison, who instructed you to stop 
this chart in December of 1963? I believe that that 


is the last month that appears on the chart. 


A You mean who specifically? 
Q Yes. 
A Counsel had requested that the chart be 


prepared comparatively for ‘61, '62 and '63. 
THE COURT: Can we save some time? Isn't 
it true tha¢ you prepared all those charts at the 


instruction of counsel for this litigation? 


A Yes, your Honor. 
: THE COURT: All right. So we will save 
ourselves some time. There ts no question about that. 
MR. O'DONNELL: No questions, your Honor. 
MR. FRYER: That. 19) ali. 
THE COURT: Same ruling. 


FURTHER DIRECT EXAMINATION 
BY MR. HARRIS: 

Q Mr. Ellison, can you turn your attention to 
the next chart, Exhibit 130 for identification. 

A Yes. 


Q Can you describe in general terms what 
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9 ? 
= information is set forth on that exhibit? | 
3 A This chart sets forth the aggregate number 
é z ‘ | 
4 of cottonseed oil futures contracts bought and sold on | 
‘ 
. monthly basis by selected brokers for the.period 
| 
6 a : 
January through November 19, 1963. | 
| 
Q Mr. Ellison, what do you mean by the 
‘ 
aggregate number of contracts bought and: sold? | 
' 
9 
A By aggregate, I meant the total bought and 
10 | 
sold by each individual broker. 
1] eit P aia 
@) How did you prepare Exhibit 130 for identifi- } 
12 | 
sation? | 
13 ga ee : eae | 
THE QOURT: Since you are defining terms, } 
14 ; 
there is another term I would like to have defined. You 
| 
15 : , : 
defined aggregate. There is something called selected 
16 , i 
brokers. Can define that? 
17 be : ‘ : | 
@) Can you define what you mean by selected 
18 r 
} brokers? 
| 
19 wg : 
A Yes. I originally had a chart which had 
0 | | 
I} additional names, every other broker; but the other | 
21 | nee ; 
|} brokers in the aggregate -- or’ individually were relatively 
i! } 
22 || | 
| small, and as a result it was felt that we should 
i| 
23 | : 
i prepare a chart only with those brokers having larger 
| 
24 |} . : . " 
i quantities. So as a result there was a caption "All 
25 i] others," which covers other brokerage firms. 
| 
1} 
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Q All’ the brokerage firms whose names are not 


individually listed on Exhibit 130, who bought and sold 


cottonseed oil contracts, during 1963, included in 
the group denominated as "Al]l others" on that exhibit? 
A That is correct. 
Q Mr. Ellison, can you tell us 
Prepared Exhibit 130 for identification? 
A 130 was Prepared essentially from the records 
of =-- was prepared from the records of the New York 
Produce Exchange Clearing Association, and it was developed 


from the individual daily machine-produced settlement 


sheets Or recap sheets and tied into the monthly billings 

cf the clearing association to the individual members, 

(@) Where did you obtain these records? 

A These records were obtained from the New York 
Produce Exchange Clearing Association. 

ie) And when was that? 

A This was in 1965, "66. 

9) Do you have with you, Mr. Ellison, any of the 
records, any of these records? 


A Well, I have with me some sample sheets that 


were utilized in the Preparation of this particular 


exhibit, as well as some of our work papers which were 


used in the development of the information. 
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Q May I see those sample sheets. 

A The sample sheets would De, in this instance - 
e) No, no. May I see them? 

A Yes (handing). 

0 Mr. Ellison, do you know where the remaining 


sheets are that you used to prepare Exhibit 130 for 


A They were at the New York Produce Exchange 


Clearing Association. 


re) And how many such sheets are there? 
A Oh, numerous sheets. There would be a sheet 
for each broker for each day. 
MR. HARRIS: May I have just one dinebe 
to confer, your Honor, We requested that the 
records all be brought here, but we are not sure that they 
arrived or not, because they have to compile. I just 
want to find out if they are here. 
THE COURT: If there is one sheet for every 
transaction each day, if you are planning to bring 


those into the courtroom, you might as well save yourself 


that trouble. 


MR. HARRIS: Defense counsel requested them. 
MR. LIMAN: I am prepaicd to have them -- 
THE COURT: The problem with that 18; £2: that 
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is the basis upon which you can prove a verification, 

it is obviously not capable of being digested in 

this trial. Therefore, I don't need to postpone that, 

if that is what you are Planning to do, until 5 otchock. 

MR. HARRIS: No, your Honor, I wasn't -- I am 
sorry, 

THE COURT: If the only way that these 
figures can be verified is by the actual evidence which 
would be put into the case, SO many thousands of pages 
for every transaction, if that is the only way to do it, 
it obviously is incapable of verification in this case, 
and IT don't have to wait until 5 o'clock. This document 
can't come in, if that is the “Aly way you can do it. 
That is physically impossible. 

MR. HARRIS: I understand, your Honor. 

THE COURT: Even if you could bring it in, 
it is physically impossible for the jury, if they wanted 
to, to make the examination which, if they cared to make, 
they would be entitled to make in regard to it. So that 
it is clear that on that basis Exhibit 130 is, without 
objection -- this is a Court's objection, I suppose -- 
that that exhibit can': be received. 

MR. HARRIS: I am sorry, maybe I was unclear. 


I don't think I need those documents to support the 
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2 , , 
exhibit. The defense counsel requested they be here so 
3 
: they could examine them in connection with voir dire 
| 
4 Or something of that sort. 
5 Seiten a 
THE COURT: Mr. Harris, any document, any 
6 : | 
chart that comes in, I have instructed the Jury that | 
| 
, the jury is entitled to have underlying data concerning 
8 | 
Le. They are entitled to have the underlying data, to 
9 oe , 
examine it if they want to, and to make tnelr own indepen- | 
10 dent evaluation as to the accuracy of the chart, They 
1] can't possibly do that with these documents, 
} 
12 - . 
24 MR. HARRIS: Your Honor, we believe that 
13 inder Rule 1006 of the Federal Rules of Evidence 
14 P 
that this is precisely the reason why you need charts 
5 | 
15 like this, to summarize voluminous records that cannot 
16 : P , 
{| be made available in court. We provided’ the ‘defense 
17 P 
l counsel with these charts a couple of months ago so 
| 
18 | that they would have an adequate opportunity to check the 
- 
19 || BY : | 
i| accuracy of the figures. 
i| 
20 | 
i] Every day each clearing member records his 
| | 
21 i position with the clearing association, which are tallied 
22 | P , 
} onto cardsand this is a summary. I may be able to | 
i 
a establish that there are summaries of these documents 
i 
2A | 
I! which we could have here which are much briefer. The 
a l only thing I understand aboutthis is that if you and the 
i 
| 
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defense counsel agree to the validity of the various 
charts ana agree that they don't have to be validated, 
then that is something else. But there is no such 
agreement. 

MR. HARRIS: I: understand that. 

May I proceed, your Honor? 

Q Mr. Ellison, I show you Exhibit 130A for 
identification, which is the sample sheets you indicated 
that _— saw. Can you just explain in a general way 
what information is set forth in those sample sheets? 

A Exhibit 130A contains a number for each 
clearing association member. This particular sheet, 
the first one, refers to 31, 31 being and is identified 
as Merrill Lynch -- it is MLPF&S, Inc, 

The sheet reflect7, not necessarily in thi 
order, the contracts carried over from yesterday, 
that is, the open contract position by contract month 
and the total for all contract months, long and short. 
It further reflects the trading, the number of contracts 
bought and the number of contracts sold by contract 
month, 

In addition, another group of columns contains 
the contracts carried over for tomorrow, which would be 


the closing position on that day for that particular 
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- ‘losing member. 
3 Q Mr. Ellison, do you have any work papers that you | 
| 
4 | used in tabulating the information contained on Exhibit 
} 
3 130 f identifié¢ation? 
6 A Yes. 
‘ Q Do you have them with you today? } 
8 y Yes 
4 
. ¢ can I see that, please? 
10 A This is a summary of the bought and sold by 
ll Individual contract member -- individual Clearing house | 
9 , i 
12 member for the period January through May a. And behind 
| 
13 | that is the individual buildup of the Particular trades 
4 On a daily basis. 
15 THE COURT: I think this is a waste of time. 
16 What rule are you referring to? 
| 
Vi MR. HARRIS: 1006, your Honor, and also the 
| 
18 Advisory Committee's notes to that rule, if you have that, 
19 | your Honor. 
20 THE COURT: My ru’ing on that still stands. 
| 
21 Q Mr. Ellison, do you «now if the Clearing 
22 | ae 
association has any summary information which it retains 
H 
23 Hi during 1963 of the materials we have marked as Exhibit 
il 
il 
| 
130A for identification? 
1} 
| 
25 A Yes. The clearing association recently made 
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2 || 
| subpoena and a court finally decided that you were 
| 
3 . P , 
entitled to see them, sometime in 1965, am I correct? 
| 
‘ A That is correct. 
5 . 
Qo And am 1 correct that Allied's name doesn't 
6 || 
I} appear on these 1003 forms, am I correct? 
i| 
2 | 
| A You are correct. 
8 | : 
l @] They are filed by code number? 
9 | : 
A Right. 
10 @) And you would have had to know who was the 
I | holder of the code to that number, who was assigned ° 
| 
12 | ; ati 
i that number.to know that these were Al’ied's positions? 
13 || ' 
A That is correct. 
14 |} 
H Q And the same is true of all of these four 
15 | ‘ j ; ; 
i booklets that are 132B, it's all filed in code, is that 
i| 
16 | | 
| correct? | 
| 
4 
A That's right. 
18 || ; ; ; 
} Q And it was all obtained by subpoena with the 
19 CEA saying that they were confidential and they shoaldn’t 
20 have to turn them over, is that correct? 
21 A The details of the subpoena I'm not aware of, 
22 : ’ ; 
but I think that is the genesis of 
23 || 
‘@) You are aware that Haupt acted as the clearing 
24 ; F , 
broker for most of the transactions for Allied in the fall 
25 || 
of 1963, am I correct, the transactions that are 
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THE COURT: Did they know his posivion? 


I understood that they wouldn't know. 

MR. HARRIS: We are going to contend in this 
trial that they did know and that it is impossible that 
they did not know. But not to the very contract, your 
Honor, but that this argument that they had no way of 
knowing who controlled 930 per cent of the argument is 
absolutely fallacious and that they did know and 
that everybody knew in 1963 what was going on ana 
who had the big position. 

e THE COURT: I think that, at best, on that 
you are going to have to establish that firet, There 
has been testimony that has been conceded, and conceded 
apparently by witnesses fron you, at the present time 
that these things were confidential and that the name of 

tue party was something that was not known to anyone. 

MR. HARRIS: Your Honor, if I may, I think 


what has been conceded is that the reports filed with the 


Commodity E.change Authority were secret. We dort 
deny that. As the evidence showed, we had to subpoena 
them to get them, But the information was known outside 


of those riports. 
THE COURT: I understand, and I thought it 


was conceded by Dr. Leuthold in any event, that anybody 
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THE COURT: How do they know it exceeds 
the amount of oil in the United States? 

MR. HARRIS: Because these figures are published 
all the time, and we say they either knew it or they 
should have known that, looking back year after year. 
You didn't have that much oil in the United States at 
any time. 

THE COURT: All right. At least I got 
your point. I think the other exhibits were withdrawn, 
weren't they? 

.MR. HARRIS: No, 129 was not withdrawn, 
your Honor. That was the one that was subject to checking 
the accuracy over the weekend, but I think it is accurate 

THE COURT: But all this is, is the 
inventory? 

MR. HARRIS: No, 129 is exports. It is the 
same kind of information, I think, your Honor. 

THE COURT: All right. 

MR. HARRIS: Your Honor, may I just 


address myself to 130 and 131 on the point we were 


discussing while the jury was in? 


THE COURT: Yes. 


MR. HARRIS: It seems to me, your Honor, 


that when vou have thousands of documents that exist in a 
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| 
- i file somewhere, in this case in the clearing association, 
3 and we have gone down and tallied up the documents and 
4 | we have made an offer to the defendants to check the 
| 
o | figures and given them several months, told them what 
6 documents we have looked at, given them Samples, made 
d an offer, and the lawyers for the clearing association 
8 ; 
have made clear that they would mak« records available 
1} | 
9 || | 
| to whoever wanted to see them --and they have been very 
10 cooperative in that regard -- that we can't be put 
11 | in a position when we come to trial that exhibit isn't | 
i} | 
| 
12 | 
admissible because the defendants refuse to Stipulate to 
: 
‘ i { 
13 the accuracy of the Preparation, and we are not entitled 
14 : ‘ : 
to bring in volumes of underlying documents because 
| 
} | 
jj that will clutter the record. 
16 | 
1] Because then in that sense we are forced 
Tt 
7 to not admit any of this evidence, which we think is very 
8 | material ana very rélevant,when they had several months to 
| 
mT = ochack at. 
| 
20 | 
i So this isn't a question of unfairness 
Hi] 
| 
21 i Or surprise or anything of that nature. It just seems 
it 
22 || , : 
to me that that is the very purpose of rule 1006. 
o 3 | 
THE COURT: I disagree. 
24 , 
MR. HARIS: But in any event I would 
25 es : f 
= certainly like an Opportunity to present a memo o law 
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1 wer [soe | 
2 p 
as I sit here, and I think you are exactly on the 
3 : 
right track to say get somebody on here who can testify 
4 about something that he knows about happening in 1963 ana 
5 |! : 
\| what he saw as of that time. 
6 } 
| MR. LIMAN: Your Honor, do you remember a 
|| 
y man who was Secretary of Agriculture by the name of 
8 ' ; 
| Orville Freeman? There is a case Seligson v. Freeman, 
9 | 
which I believe went up to the Court of Appeals -- it was 
10 : P : , 
at least at the district court level -- involving 
1 | whether or not, even after all of these events, the CEA 
2 : 
would have to make available these records. Ana 
13 | , : } 
they finally had to make them available. 
14 | Pee Bs. 
That is in essence the prejudice: That my 
15 | : é . 
client and everybody else's client in this room is being 
16 : : ; ; 
said to haye this kind of information, which was so Secret, 
17 ; : ; , . 
imputed to him, and then done in this graphic way. 
18 , : . 
He says he is going to put on evidence 
19 : 
| that we knew, that everybody knew. I don't know 
20 how you prove that everybody knew, but let him dao that, 
21 and then we have got the foundation for the case. 
22 ‘ ‘ : 
I think the problem is that he is not 
ont 
going to be able to prove thatfoundation. And then 
a to let this thing come in first, in its inflammatory 
25 ; ; , 
form, is just simply to make a case into a shambles. 
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1 i | 
| wer J s10 { | 
| ! 
D) | 
“ witness stand who is going to tell us about these warning 
| 
3 i 
Signs, tell us about these other things that were present, | 
4 | 
and so forth and so on, before I am going to allow any | 
5 . : 
of these statistics to come in. 
6 . : ; 
Now, it may require you to reorganize to some 
| 
’ 2xtent and regroup, but it seems to me that is what you 
have to do. Tf you do that, then I certainly am 
9 | 
in a better position to make fair rulings and at least 
10 : , at ediy ete ~ 
rational rulings about the admissibility of the charts 
Il when Mr. Ellison testified. But I am in the dark now. 
| 
12 ; : 
You are telling me what your theory is. Get somebody | 
13 ‘ } 
to tell us about what these signs are, what they mean 
14 F : R a ; 
and so forth. And he can tell us that in a digestible 
15 
form 
| 
16 4 
MR. HARRIS: Your Honor, can we interrupt 
| 
17 ; ’ 
| Mr. Ellison then on Monday and start with our expert? 
} 
18 rhe : : 
THE COURT: I would suggest that you have | 
19 | ; ' . 
| a talk -- and I will be as lenient as I can in terms 
2 | . } ‘ 
of, you know, getting that for you to allow him to 
oy j — . 
testify, and get your theory, so I will know what you 
22 || | 
| have and the defense will have something to shoot at. 
i} 
23 ’ 
i! At that point maybe Mr. Ellison's charts may be | 
24 ; P 
essential, maybe they won't be. | 
> i | 
25 || 
i All right, goodnight. 
| | 
(Adjourned at 5:25 p.m.) | 
SOUTHERN STRICT COURT REPORTERS. US COURTHO!s; | 


| neighborhood. 
| 
3 Then again I am currently serving on an ad hoc 
4 committee which is advising the Chicago Board of Trade on | 
a some of their educational programs. 
6 re) Do you have any other associations with commodity 
. exchanges at this time? 
8 a Yes. I'm presently a member of the Board of 
9 : : ; ; 
: 1rectors of the Minneapolis Grain Exchange, which is a 
10 contract market which trades in the Principal grains. 
1] Q What is the nature of your position on the Board 
‘ 
9 ae a“ 
12 of Directors? 
13 A Weli, I am what is known as the public member 
l4 of the Board of Directors. I am supposed t represent, and 
15 i try to do that, the interest of the general public on our 
16 Board of Directors. 
a | 
17 2) How long have you served in this Capacity? j 
18 A I am completing my third year now in this 
19 capacity. 
20 Q Are there other commodity exchanges, Professor, 
21 + oo ‘ . : a : os ° h P sa 
“ which have directors serving the interests of the general 
|} } 
72 | public? 
2 ; ; 
23 A One that I know of for sure -- an fact, 2. just | 
24 discovered this. I was down at Chicago. I think the Chicago 
| 
2 | Board of Trade has on their Board of Directors three 
! 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHOUSE 


mvery 4 


board 


ha + ~ 
Ls 
VI iS 
Yr k t 
I [ 
+ ; 


yvOulG 
Arve 4 ma 


J} + - 
What Wwe 
+h at + 
e 
wai? 
W hb lg ul 
DC looke< 


because, you 


complex and the 


rmining whet her 


SOUTHERN 


j 


x 


1 


¢ 
nr 
ny 


mmittee 


REPORTERS 


nTrsa t 
never +} 
? r 
af i 
r¢ 
€ any 
nr 
» - 4 € a 
ra 
rd ) 
1¢ nd 


look at 


having any 


COUR ELIOUS| 


a 
e shor 


ed 
f tho 
tior 
ondit 


rice m 
leratic 


manipulati 


in 


\ 263a 
| 549] 
l : ; . 
gr3 Pahl-direct 
| 
2 | 
of prices on that exchange. 
3 ; F 
Now, among those things that you would -- 
4 : 
factors that you would look at would be sharp changes, 
5 ; 
usually increases in the volume of tradiny, sharp 
6 . . . 
changes in the -- increases in the volume of open 
7 . . . . . 
interest, a change in the distribution of who held the 
8 \ 
Open interest, and there’are several other factors that : 
9 
i} we can also mention. 
10 x . , R 
Q What would some of those other factors be? 
1] 4 ‘ a ; F 
A ,Well, another factor which is important, for 
12 
example, would be the number of contracts, futures 
13 J 4 the 
contracts, settled by actual delivery of the commodity 
14 | Lf 
in the delivery month and, finally, the number of 
15 P ‘ 
transactions that take place in that fugures market out- 
16 ’ : . 
\} Side of the trading pit, the so-called ex-pit transactions. | 
17 | 
0 Professor Dahl, are you familiar with 
i8 5%, : . 
some of the sources of information which were available 
19 | | ae | 
1] in 1963 to members of the board of managers of the New 
| | 
i! 
20 | | ; 
York Produce Exchange which would have contained 
21 . . . . | 
information »levant to their duties to regulate the 
| 
| 
22 || | 
cottonseed oil futures market? ae 
23 || 
| 4 : : | 
i| MR. SMITH: Objection to the form of the 
| } 
2 | 
question, your Honor. 
25 


THE COURT: The objection is sustained. 


| 

i 
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r4 Dahl-direct 

. & Professor Dahl, what irces f' information 
3 were available to members the board ao agers i 1963 
4 Ww h would ave en led them t becor familiar with the | 
D iou Market jic Y W sh 3 ive j ibed? 
og A Well, the first prima irce wauld be the 
7 f tior 2 Statist: publist i the mmodity 
.) * 

n 1uT ae TO ° 

I -oOmmodity Exchange Auth t | ublished 

10 laily data tk Ja1ly volume of trading the market, 
1] t mount ft +? open interest is 2act ielivery montt 
12 
- n the market, This was iblished dail an ivailable 
] . 3 ~- wher the rket pens i} t e rning, the 
M t rs have avalable t them t lume of trading 
IS iring th previo jay, the amount of open interest ir 
16 PP lif ferent ntracts es ee rt the nd of the month 

te a. B } 4 cS, 2 | 1 at n Go @s ne m<¢ C 
V7 mT lity exchar authority issues a report which is 
18 still being issued, by the way, on mmitments of trad 3 
19 which breaks down the open contracts n the long side of | 
20 t market and tells us how much of the market is held 
21 b} arge speculators, large hedgers and Small traders, 
“2 and then it does the same thine for the short side of the 
3 market, to show on the ghort ide of the market how much 


1ield 


Aters;, of 


mR 


DISTRICT COURT 


REPORTERS 


| SOUTHERN WS. COUR TILOLS! 


s ywer 8 VANLIL"ailrect 


265a | ‘ 


One other thing I might mention here in 
the U. S. Department of Aqriculture statistical 
ne through the Commodity Exchange Authority, 


course, data 
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One of he primary functi s of these markets 
price quotations. 


We have full price information available 


markets themselves. 
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’ 
, hl-direct 
) 
Profe r Dahl, I would like to w yo 
3 ‘ ‘ - } 
ment arkKed Plaintiff's Exhibit 11 for identification. 
4 
t l'@d like + 11 rour attentic oe thea t r f + a fy + 
3 + inf m > + y nes . + } r 7 
4 t s 4 a t 4 € aft 
5 
F IR1 . s thi«< 
MR. BER LD Plaintiff' bit Ll for 
Q 
L ntification, your Honor. 
dS | 
E The top of the front paas and th informatior 
10 
¢ 7 j er) ee € + Ss nd a 
Ai t T 3 nt + y T m - > + + 
i 1 4 ] K i re oper “ ac 1at 
13 > 
re it nmited States epartment of Agqri- 
1 
l4 
liture Con \dity Ex Je Authorit report 1c} 
- 
W the futures ing and open ntract . The 
16 
first pade [Ootton, wool tops and wool, d he | 
7 i 
1 page say futures trading and pen ontracts 
18 
r 29ttonseed oil and ean » L &) late is 
19 
= anuary 19, 196] 
‘ ; 
20 ' : ‘ P s , 
S rot ; Yani, was this the type-of informatior 
21 
al 7 - , y , , ) } an 
t which were referring 1 Said that 
99 } 
r the board of managers would have ac "ess to information 
9 
23 
concerning volume of trading: 
¢ | 
2A - . 
~ \ T > vw ‘at « } 
\ Yes. This type of information is available 
Pye 
a) ; . : 
Oo the exchange 1S well as to the general public. 
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oe D Dahl-direct 53 


to 
1.) 


Would: the New York Produce Exchange in the 


regular course of this business have received this 


ou 


A Yes, I think they shoulda have, wor 


c 
- 
a 
@ 


regular course of the produce exchange's business. 


@ 


N foundation for that. 
9 
TH COURT snere 1S no dispute about the fact 


10 


that the New York Produce Exchange ac 


(?t 
c 
w 
~ 
< 
la} 
@ 
9 
) 
pete 
D 
Q 


1] 


Ormation from the Commodity Exchange 


m 
» 
Cc 
(rt 
rf 
5 
+ 
< 
v 


12 
MR. SMITH: Withdrawn. 
13 ‘ : e 
MR... BERNFELD: Your Honor, the plaintiff 
14 4 a : ; a 
respectfully offers document marked Plaintiff's Exhibit ? 
15 a “ . P ‘ 
ll for identifcation into evidence. 
16 . ‘ - “ : 
MR. O'DONNELL: > object on the grounds of 
17 
relevancy. 
18 m > . T h TA 
THE COURT: I will withhold ruling on that. 


Let's move on, Mr. Bernfeld, and get Professor Dahl’s 
testimony. 

Mk. BERNFELD: Yes, your Honor. I just 
want to point out that on page 3, I misspoke, it was a 


November 20, 1963 statistic. 


THE COURT: What difference does it make? 


R 


The point is that Professor Dahl made certain statements 


1 

| 
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: 
| 
L hl-dire t | 
9) 
4 ‘ ‘ ‘ 
bout rtain 1 ng bein available and what should 
1 been available 
{ 
N W, t t ¢ - ’ ' 
5 
Pr es r [ . how \ 1 next laintifft': 
6 
Exhibit ] for identificatio: i! sk W ther you car 
‘ = 
| ntifyv +} , + ic ent. } 
* 
A vé¢ “ hat ji the month! report that is 
) 
i ed by the -OoOmmodity Exchange Authority, entitled 
1( 
, tment f , r Hay r 1a 7 2 i 
his ne happen + be rte uly 315 1963. 
12 | 
Phis 1S published monthly, at the end f each month, ar 
‘4 
13 ‘ ‘ ‘ 
t th one I previc s1\ ferred to that breaks 
14 
4 W holds the futures contracts on the long sid 
15 : : . | 
F the market and who holds them on the short Side. } 
16 
It Tomes out every month. 
7 : | 
Profes r, I show you ex P] NERS 's 
18 
Ex bit 124 for identif ation. yu 2 ognize tha 
19 
document? 


| 
| 
PN Yes. This is a document that shows the | 
} 


21 


1 cottonseed oil futures at the end | 


22 


each month during the period January through October, 


Professor, do y u have an Opinion whether 


this information was relevant to knowledge of market 
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THE COURT: She doesn't know. As long as you keep 


him from counsel table, T think we will be ans SAGA, She 

has no idea -- she just wanted to bring it to my attention. 
MR. LIMAN: Maybe your Honor would irquire if 

he is still in the courtroom. If she sces him there. Then 


THE COURT: All right. 
(In open court, jury present.) 


BY MR. BERNFELD: 


o | 
12 e Professor Dahl, is information concerning the 
13 number of deliveries on first notice today available to 
4 members of the board of directors of commodity exchanges? 
15 MR. SMITH: Objection, your Honor. Objection as 
| 
16 to form, your Honor. 
7 THE COURT: The objection is overruled. 
18 A The information on the number of deliveries made 
19 } on futures contracts in the delivery month is available to 
20 | everyone in the market. 
21 THE COURT: When you tell us something like that, 
“ let us know how is it made available. We are all ignorant 
3 || of this, at least the jury and the Judge are, 
| | 
2A |) Just tell us how these things are made available, 
5 | what form and so forth, if you will. 
i} 
| 


| 
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THE WITNESE: Well, the number of deliveries 


that are tendered is published each day in these markets 
and ss 

TRE COURT: By whom? Who publishes that? 

THE WITNESS: By the Clearing Association. 

THE COURT: How do they do that? 

THE WITNESS They put the number of deliv ries mad 
and let's say accepted. Tt is put on the bulletin boards 


these markets every day. 


THE COURT: Als cight. 
2) Nothing secret about that? 
A There is nothing secret about this information at 
all. Tt if a part of the normal operation of the market. 
THE COURT All right. 
is) What is the significance of the number of deliver- 
les made in satisfaction of futures contracts, Profe:sor 
dahl 7 
A Well, I would have to explain it like this: 


Normally futures markets are used for pricing, 


4 


other words, people do not buy and sell -- or sell 

futures contracts with the idea of either taking delivery 

Or making delivery. They use these contracts for pricing. 

In «ther words, they are not used for merchandising 


By used for merchand@disin J» IT would explain it this way: 
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Would there be any Significance to a sharply 


increased number of deliveries ona commodity exchange in 


1 given y 


my opinio 


themselve 


the contr 


ear, Professor Nahl? 

Yes, there would be a significance to this,in 
n, because the people in the market shoulda ask 
Ss why is it that shorts are makina delivery on 
acts or the longs taking those deliveries, 


This certainly is not a normal Situation in the 


futures market. 


Q 


B 


would ask 


deliverie 


purchase 


futures c 


shorts to 


Still, out 


brings th 


you ask y 


this deli 


and why, 


by actual 


Why would they be asking themselves that question? 

The principal reason, in my Opinion, that they 

themselves is the question: You see all of these 
Sx Why is it that one can go into the cash market, 
this oil and deliver it in fulfilment of these 
Ontracts which is obviously advantageous to the 

do so. 

This indicates that these prices somewhere are 

of line because it is a delivery mechanism that 
e two in line really. 

When you have a large number of deliveries 
Ourself why is it that the shorts are making 
very and, furthermore, who is taking the delivery 
when you have large volumes of contracts settled 


delivery. 
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pecause 


xamination. 


You indica 


to monthly volume? 


How did you yo about doing 


and For what 


THERN SS fCT COURT REPORTER US COURT 


SMITH: Objection to the 2rm, your Honor, 
questions. 

How did you go about doing this, Professor? 

One thing that as an economist we very commonly 
to look, it we are ir it king at one 

to see whether it S 4 f the others. We 
late an average of, 1e previous time 
ad, and then compare the current year thak you are 


‘ 


rned with, with that previous average. 


MR. BERNFELD: Your Honor, I'd like to have t! 


document marked-.-122-A for identification. 


Are you familiar with this document, Professor 


Would you describe it to us? 
is a chart that I have down which 
shows the volume of trading in cottonseed oil futures in 
by month, aS compared to the average volume from 
rh, WRT. t calculated. And [I drew a graph 
comparisons. 


Did you draw directly on to that transpa‘ency 


that you have i your hand? 


~ 


~ 


ct 


a 


evidence 


RT. 


show you ne 


cc 


shart 


rew 


hl- ij 
cA 
ise, 

1 rel 

nart 


rt 
ct 
a 


- 
< 
C 


yrojyector then we will 


you 


the 


t 
n edu tion, we use 
1onshiy of data very 
rst on piece of grapl 
n I-took this chart tha 
. , } hea ew t Cc 
ble u t project this 
r1rée 
aie rof ee 


rhead projector 


ectoy 1 
eached that poin yet 
ne that [If you ever 


drew on the graph paper? 


Original charts and the 


S already told us. He did it 


someone 


Plaintif 


Familiar with 


who put it on ther 


m 


£*a -Bxbibit: 123 in 


that’ document, Professor 
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3 A Yes, this shows the size of the open interes 


ct 


4 by months in cottonseed oil futures for 1963 and also three | 
a) previous years, ‘62, '61, 1960. 


6 Q I show you next Plaintiff's Exhibit 123-A, 


Are you familiar with that document? 


8 A Yes, this is a graph that I drew t% compare 


1963 with the previous year's average. 


" 
1 lop 


20 |! 


to 
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iy, Large 


lres dur 


hedgers, small traders in cottonseed oil 


g the period January to October 1963. 


Now, I have used -- calculated some percen 


the absolute numbers that are shown in this ab] 


very 


something 


rE Split 


t 


often you see’ it is more easy for us to 


if we see -- take the long side of the 


his down in percentages, it is easier f 
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( RT t wa prepared on that same way 
ne 
WITNI h ame wa 
fes ? » @arl r we V i P ] ntift''s 
y } ent} tT Lon 
you have that up there, the monthly commitment 
elie LE: GO 
: ere it is. 
di ting} ¢ 
uld like to next show you Plaintiff! Exhibit 
you familiar wit this chart 
: a 
ld you describe it to us 
1 2 hart thet shows th percentage of the 
1d open interest that is held by large specula- 
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l jwrf 2 Dahl-direct 
| 
2 15 to see the reJative importance than if we laok at, 
J Jet's say, whbsolute numbers } 
1 MHE COURT: Am I to understand that one of the 
o things that you looked at and that you are relying upon 
| 
° for whatever opinions or conclusions you have reached is | 
{ | ’ 
| a 
; Plaintiff's Exhibit 124? Have you studied that? 
| 
8 ‘ : 
THE WITNESS: Yes, I have studied that, your 
| 9 
: Honor. I have drawn this chart. 
. : 
Lv THE COURT: Based upon that you have drawn a 
1] chart? 
12 
si THE WITNESS: Yes. 
13 ; : . 
to JUROR NO. 11: I missed-what you said. I missed 
M4 the last remark. 
lo THE COURT: I asked whether Dr. Dahl had studied 
16 Plaintiff's Exhibit 124, was one of the bases for his 
| 
Vi conclusions. 
1 
ae He said he had done so and he had made a chart, 
19 which is what, 124-a? 
HY } 
a MR. BERNFELD: Yes. 
: | 
9 . | 
21 | THE COURT: All right. 
1] } 
22 || ne sci 
I} @) I show you next Plaintiff's Exhibit 125 for | 
| | 
“3 identification. 
2A i Are you familiar with this, Professor Dahl? 
| } 
25 | A Yes. This shows the cottonseed oil futures 


| 
Ht} 
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racts settled by deliver 
I JF nat w ¢ want t kno » wnat I want -O 
¢ a that r y r in ipon | 
ntif iti als is 1S] r whatever oneli yns 
reached Are you 
E IT? > 
( : 14 right 
I how you next | Were’ Exhibits 125-A and B 
lent stior 
n ) identify tl e hay for us? 
hese are two charts that I prepare from the 
in th ble which shor the -- the first chart 
the per ntag re eee tt 1 l ires 
led tk elivey mpared to the i f the pen 
rest, the first notice day, in four fears, 2960, i962, 
and 196 
Then for the year 1963, also using that basic 
ared a chart which showed the percentage of cottons 


futures 


contracts that were settled by delivery in each 


> BE IT may, you probably got this last time, 


in a futures market we had these different delivery 


hs. In 


future 


these cottonseed oil futu‘es we had -- contracts 


delivery were traded in six delivery months, 
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l gwrf 4 Dahl-direct | 
| 
| | 
et March, May, July, September, October and December with 
3 the delivery months in which the contracts were traded. 
4 8) I show you next Plaintiff's Exhibit 126 for 
5 | identification. 
6 Are you familiar with that document, Professor? 
| 
7 THE COURT: Don't ask him is he familiar with 
f 
| 8 the document. Ask him had he used that document -- 
Q A T used this document to look at the -- I guess 
: | 
10 I would have to say to analyze the volume of ex -pit 
} 
ll transactions. on the New York Produce Exchange in 1963 and 
\ 
12 | compared it with the volume of ex-pit transactions that 
| 
} 
13 occurred in previous years. 
lt || 9) Are you relying on that document in connection 
15 with your testimony? 
16 | A Yeu): 5. ams | 4 
17 9 I show you next Plaintiff's Exhibits 126-D and 
|! : — ‘ | 
le | E for identification. 
19 Did you prepare these documents? | 
i| 
20 ‘| A Yes, I prepared these charts based upon the 
9 
21 | statistical data in this table. 
tt | 
} 
99 ‘. f | 
i | The one chart shows the yearly volume of cottonseed 
23 oil futures contract ex~-pit transactions in 1963 as compared 
24 to the two previous years, and the other one shows the 
3 | monthly volume of cottonseed oil ex-pit transactions 
i} 
| . 
| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHO!'S! 
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wert Dahl -dire 
| 
' 
' 
a u j dt i omy Yr ¢ 1 to the nontl \ volume I ex-pit 
3 t nsaction j the two previous years 
4 would 11) t hov ou ! t P] whi tt Exhibit 
Y t iti1or | 
9 Are you reling on that docu nt ir onn tion witt 
a mor 
x , 
Y | Lr 
7 tabl hows Allied's, the llied Crude 
LU yetal i efinin Sorporatioy r nt or opel! 
I position in cottonseed oil futur i compared to the 
« tot pen nterest that existed o the | hange fron uly 
13 t through November 19th. rE. 2 Allied' position 
14 relative to the total open position 
| 
15 I show you next Plaintiff's Exhibit 133-A for | 
16 F | 
10 id tifrication', 
ad Did you prepare this chart 
A D Yes, I prepared this chart on the basis of this 
19 fata tniat was included in-that particular table. 
20 a) Professor, I show you together Plaintiff's 
21 Exhibit 131 for identification and a chart marked 131-A 
oil 
=; Pi A rl | 
22 for identification. 
| 
99 : : 
23 Are you relying on that material in connection 
| 
24 with your testimony today? 
2 A Yes, I am relying on it, and I think it is 
, 
| 
iF 
|| ° 
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i's gwrf 6 Dahl-direct 
2 Significant information. 
| 
3 fe) Did you prepare 133-A based upon -- j 
+ A Yes. 
5 fe) Cid you prepare 131-A based upon -- 
| 
6 A Yes, I did, I prepared this chart on the basis 
7 of this table. 
8 a) Would you identify those numbers? 
} A You mean the last one, 131? 
10 9) Yes. I jus“ wanted you to refer to them by number, 
Ge Professor. 
\ | 
| 
12 A Yes. It is Exhibit 131, and that goes with my 
13 hart 231 
l4 @) 232, 28: that? 
15 A Yes, 131 -- 
| 
16 | THE: COURT: It. is L3ly 13k-k. 
17 a) Professor Dahl, with respect to the tables and 
i || the charts that you now have in front of you, was. any of 
19 || the information presented on those tables and charts 
| 
20 confidential from the Board of Managers of the New York } 
21 || Produce Exchange in 1963 in connection with their 
ll eae a ) T 
22 «|| regulatory duties? 
i} 
| 
23 i MR. SMITH: Objection to the form of the 
| | 
24 | question. 
25 |! A Not that I -- 
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595 
Hi w# « | 
| 
ah l-direct | 
5 
S THE J h rule are that you have to wait 
| 
, RELL =. eek ore you n talk | 
{ DH Witt ' : 
) 
] ] th ent t th 
| 
6 } 
ey ‘ nd ] ked at, wer th k ed pe reports 
+ ‘ r a + i’ y ha 1¢ Luthe r ty, 21) the iocument 
w tha J I lked ee | ] thr 1g 23a 
( 
MEI MIT! he was p yur He r 
I 
MR. BERNFELD: Your Honor, ome of the numbers have 
1] 1 + 1 
; e¢ pped The source ippeayr rt th bot n of eactl 
ae) 
4 + 
4 
' 
13 . 
| ll right, a { ’ + that yu 
1 
14 
Y 
9) J = + 4 
D ive i111 the 1< ul ts hat ou have 
16 i a a sked about befo1 you 
17 | 
‘ r Vv } 
E WITNESS Yes, I do. 
] _ P - , 
THE COURT We re KL. ed * St ( ents based 


5 


Authority? 


THE WITNESS: No. 


THe COURT: Which were not? 


THE WITNESS: Which were not 


THE COURT: aS; | 


THE WITNESS: I would have to check here and se 


95 
- 


THE COURT: Would you? 
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Cs 
I gwrf 8 Dahl-direct | 
2 THE WITNESS: 122, showing volume of trading is a 
3 Commodity Exchange Authority document. 
4 | THE COURT: I think most of them are. You just | 
5 tell me the ones that are not. 
6 THE WITNESS: That are not? There may be more.that 
7 ire not than those that are. 
° idE COURT: All right. 
THE WITNESS: The one cn open interest also came 
| 
10 from commodity futures statistics. That is 123; 
ll 124 also came from Commodity Exchange Authority : 
l2 data. That is the third one. 
3 125. =< 
4 THE COURT: That came from the Commodity Exchange 
15 a | 
16 THE WITNESS: Right, 125, that is the contract 
W7 settled by delivery. They published that information. 
ie THE COURT: All right. 
19 THE WITNESS: Volume of -- monthly volume of ex-pit 
“U | fransactions. This is 126. This is compiled from records | 
21 of the New York Produce Exchange. _ ST - 
72 THE COURT: All cient. 
3 THE WITNESS: 133 -- | 
| 

2A MR. O'DONNELL: Your Honor, the witness obviously 
2 | was just reading from 126. He was saying this is compiied 

i 


| 
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Oo 


gwrf ¢ 


\ 


from records of the New York Produce Exchange which is 


1 note on here. [It is not something published by the 

New York Produce FExchanue. 
MR. BERNF® UD: He didn't state it was, your Honor. 
TH understand. He didn't say that, 


Donne! 


1.4 to give you every Opportunity to go 


into that, gvw::i lemen. 


i just wanted to find out where the documer:ts 


wore, Does that cover it? 


\ 
THE WITNESS: There is one more, your Honor. 
The date on mid-month end open position. This was 


Allied's -- this came from Allied's reports to. the 
Commodity Exchange Authority. 
AN THE COURT: I guess the question is: 

Was that information availabl2? to the Board of 
in 1963? 

MR. BERNFELD: Would you answer.that question, 
Professor. 

THE WITNESS: I would say yes. 

COURT: All right. 
MR. BERNFELD: Did the Professor complete the 


last two charts, your Honor? 
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9 


10 


ll 


16 


17 


GWRF 9-A 


Ca 


me 


from 


THE 


THN 


records of the Clearing Association. 


THE 


THE 
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COURT: Yes. Ladand- £33’, 


WITNESS: 131, that one was the 


COURT: | is Brg 


WITNESS: Yes. 
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jr] Dahl-cross 598) 


9 a Fy e * P . : | 
= Y Was this information available to the board of 
| | 
3 directors of ‘he produce. exchanac in 1963? 
4 A Yes | 
| 
o (@) Was there one more chart that you had there | 
6 Y 3Sor? | 
‘ r Sepak 
| 
Q 
( Ls that £t? 
9 , ie 
: : A I think I went over then. | 
10 MR. BERNFELD: Your Honor,at this point 
: 1] we would wish to go into the discussion substantively 
12 : } . . 
es ££ what this material Shows. | 
| 
13 THE COURT: Gentlemen, whatever order you | 
d - | 
14 may cross-examine. 
15 MR. O'DONNELL: Yes, your Honor. | 
| 
: 
16 TEH COURT: I am not limiting you, as I } 
| 
» Ty 
V7 indicated, to strict voir dire. You may cross-examine 
| 
1 | 
On sources, on how he got his information ana anything 
| 
} 
c : s E qe 
19 \| that is relevant to what we have heard so rar, reliability 
20 |i AD oe pee ‘ ; : : 2 
é 1§ the data that he's relying upon and so LOTth,. 
{ 


F MR. O'DONNELL: Thank you, your Honor. 
CROSS~EXAMINATION 


BY MR. O'DONNELI 


1} 12) With respect to trading on the commodities 


~) 
in 


g 


uture> markets, Professoy, Dahl, is there any information | 
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that traders have that they regard as confidential, not 
available. to other traders? 

A Yes, that's right. That's the position of 
other traders. That is regarded, of course, as 
confidential. 

@) Is that published daily by the Commodities 


Exchange Authority? 


A No, it's not published daily by the Commodities 
Exchange Authority. However -- 
@) Wait. Just answer my questions, please. 
\ 
A I'm sorry. 
@) We are not in school. I 'm asking the 


questions, 
THE COURT: Mr. O'Donnell, all right. 
Let's keep our cool. 

@) You Sov the traders keep their position 
with respect to tne commodity confidential from other 
traders, do they? 

A ree, 

ca) Is the position in any given month that a 
trader has or any day of the month known to anybody 
besides the trader himself? 

A No, it's not to the Ordinary member, to the 


Ordinary member of the market. 
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cA aes pahieoreds [sol 


La) 


c BLE £LESKE. It's not known to the ordi nary } 

| 

9 | 
0 member of the mark 
é oo ro : } . : | 
4 Is it known to anybody besides the trader him- | 
i) oi ¢ 
} 

6 ; , | 
7 It can b known to the business conduct 

; I Lttee r the board of directors : they feet that dt dc 


ecessary to investigate any suspicious conditions in 


8) 
the market | 

; 

10 18) Please, would you try to answer my | 

1] juestion, Professor ‘Dahl. 

y | 

12 ' 


Ts it Known to anybody but the trader himself 


13 at the time he has this position in the commodities 


14 u ul Ss nl rket? ; ' 


Don't you know it's known to the CEA; 


15 


the Commodity Exchange Authority? 


A Oh, yes. It is known -- 
iv A , 
@) Don't you know he has to report it to the 
| | 
18 es . . } . : a 5 
Commodity Exchange Authovrit y daily? 
| 
, | | 
19 |! 


know that. 


#4 


20 | ‘a Does he report it by his name or does he 
report it in some kind of code? Will you answer that? 

H A He reports it in a code. 

Why is it reported in a code? 


a | A 


keep the positions confidential. 


~~) 


= 


O Does the trader likewise daily or monthly 
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report his position to the commodity exchange, Minneapolis 
Grain Exchange? Yes or no. 

A Ne doesn't report his positi#n to the qrain 
exchange. 

ie) Did he report in 1963 his position to the 
New York Produce Exchange? 

A Not to the produce exchange. 

(a) Did the individual trader report his position 
to the New York Produce Exchange Clearing Association, 
the individual trader? 

\ 

A The individual trader does not report his 
individual position to the clearing association. 

Qo He doesn't report it to anybody but the 
Commodity Exchange Authority;.is that not right? 

A That’s correct. 

@) Who is the person outside of the Coammodit y 
Exchange Authority who knows most about the position 
of a trader on an exchange? 

A The clearing association. 

(a) How abowt the broker handling the account for 
the trader? 

A Yes, the broker would certainly know the 
positions of the traders that he's trading with. 


Q Did Haupt know anything about .the position 
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Dahl-cross [[04) 
Now, that has the fi jures on a monthly 
1963 and then it has the figures of the pre- 
irs, 1957 thorugh 1962; dx -e that? 
1 you prepare this chart of dia somebody 
BTe 2 ,. Baenteit 1237 
mebody else prepared this chart, compiled 
the commodities futures statistics. 
you didn't prepare it? 
I didn't prepare it. 
Did you use it, did you, in your work? 
Yes 
And from it, from this very document you 
the graph which has now been marked for identifi 
Exhi-it 122A, is that right? 
Yes 
THI OURT Can we Save some time, Mr. O'Donn 
t is a fact that all of these exhibits, 122 
relied upon, you dind't prepare them? 
THE WINTESS: NO, didn’t. 
MR. O*DONNELL: I thought it was confusing. 
the witness said he had prepared some of them. 
THE COURT: No,he prepared the A's. 


With 
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respect to Exhibit 
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122A, do I understand 
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ell; 
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aaa: 
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10 


11 


12 


13 


29la 
eJr Dahl-cross 605 | 
because T haven't seen that, that with respect to years 


ether than 1963 your graph simply shows the average of 
those years? 

A Yes, 83%. My graph shows the average. 

@) Why didn't you show the price fluctuations 
for each of those prior years as you did for the year 
1963? When T said price fluctuation, I meant volume 
fluctuation, I'm sorry. 

: Well, I htink as I looked over the volume 
figures, I thought it would make a more meaningful 
comparison if we compare 1963 with-an average over a five- 
year period, than you can have a-better basis tor judging 
whether or not 1963 was different from, let's say an 
average year in the past five. This is avery common way 
of handling statistical comparison. 

Q Isn't it a very common way and amsre accurate 
way to show the volume fluctuation if you are comparing 
One year with another or with a series of other 
years, to show the actual volume fluctuation, rather 

han to change the figures by creating an averag:? 

A I would disagre: with you here, counsel. 

In my opinion @s a teacher, this was my judgment, that 
I could compare 1963 better if I looked at the average 


year over a five-year period. 
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| 

2 : ‘ , , 

¢ And you } "OYgnized as a teacher, did you not 
3 that by taking an averaade for the year 1957 through } 
1 wf n for what mor period you took rt} iweragqe, that you 


: é moothing out the pe and the valley in the 
! 
b | 
; Olume fluctuation: for ea h year; something that Ou were 
: 10t doing by teking an avereae of 19¢ | 
| 
8 
A This I will admit is one of the -- I had 
9 
thought about this, counsel, to i] l1late what is known 
10 , 
stand leviation Are ye familiar with that 
1] ‘ : 
yncept 
\ 
12 
®) I'm not familiar with it ‘at all and I 


A Standard deviation -- | 


Q I den't want to hear standara deviation. | 


Ijust want © know why vou have - 


THE COURT: ease, Mr. O'Donnell. You have 


~ 


18 t : 
asked him to explain why, and AS £FVLnNG to:..do it | 
| 
19 ‘ ‘ 5 . , : : | 
I am yoing to allow him to explain it. He trying to 
20 | 
answer your question. You may proceed, Professor. 
21 , : 
A Well, repeating, counsel, ic was my 


judgment f 


be 


om looking at this, I made that decisién on 


my OWn tO compara 1963 with an average period, rather 


ct 
Nn 


1} than putting a chert with let's say five lines 


OT bey TOW cant tel] anything. 


| 
| 
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@) What 1s wrong with five Lines? A different 
color for each Line? 

A Th's possible, but very difficult to make 
comparisons, 

9) Do you think it’s fair, Professor Dahl, to 
compare 1963 wn your graph on a monthly basis with the 
volume fluctuations for each of the months, with 


soln graph that you have created for five years on an 


average basis? Do you find that fair? 
A I find it fair, counselor. 
\ 
Q All right. You have answered my question. 


isn't the reason that you did this is so that you could 
Show some great variation in 19623 figures from what 

you would have as an average f gure, which didn't include 
uj;s and -- peaks anv valleys; isn't that why you made the 
comparison on the basis you did? 

A T simply drew the graph to compare 1963 with 
previous years. 

i@) But you didn't. compare them with previous 
years, you compared them with the average of previous 
years, isn't that right? 

A ¥e2s:>. Te LS: 

Q Now,let's turn to the year 1963. With 


respect to 1963 you took an oxtrvaordinavy figure, did you 
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Dahl-cross 608 | 
| 
r the month of November gs. LO 
A lhe month ef November Loe include the 
ts that wer tlosed out on No mbey bs jirective 
| 
N York Prod © 4 hanaqe ll ntract ut- 
nq were l lidated at thac tim 
We ld you il] that the ym ] trade + 
| 
I 3 ommodities future market which had gone 
the prior months and which had gone on in. the Five 
Ol years 
N« , I wouldn't. 
\ | 
D But you included that month in the aqrap! 
} 
lncluded thos: OntractsS a ell 
B I took the data as published 
) And you did not exclude the Ontracts tha 
! 
liquidated by order of the New York Praduce Exchanae 
| 
Novenber, 1963; | 
A Nc whe data was used a published. | 
} 
| 
Q And so you ompared free and voluntary trades 


vith 


c 


A Yes 


volume figui<« 


figure 


QO You sa 


SOUTHEKN 
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r thatmonth, 


that yc 


ICT COURT 


su compared published 
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and for the five 


US. COURTHOI'S 


luded in the 


t 


6 


10 


1] 


13 


14 


17 


18 


19 


20 


21 


| 


I 


295a 


el: Dahl-cross 609 


Where was the quantity of trades published 
with respect to the volume that was liquidated or 
cancelled out by order of thi Produce exchange 
On Novenber 20, 1963? 

A I don't know that the volume that were 
cpr ae out, you know, by liquidation was published. 
But the volume figures are published in the in the 

ommodity futures statistics. 

Q But you don't know where they are published 


or how they ‘are published? 


\ 
A Commodity futures statistics? 
0 For the month of November 1963. 
A Tc the bestof my knowledge, the information 


that T used there was published in commodity futures 


statistics. 
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14 


15 


mo 


Was that done in some footnote someplace? 


A There is a footnote, counselor, to this table 
vhich refers to the number of contracts that were closed 
out the Ne York Produce Exchang¢ 
THE COURT: I think you misunderstood. He 
has asked you where the tatistics were published that you 
ire referring to. The Commodity Exchange statistics vou 
said were published for ‘sovember. Where were they published? 
THE WITNESS: They were published in the Commodity 
Futures statistics 
THE COURT: Who publishes that? 
THE WITNESS: The Commodity Exchange Authority. 


THE COURT: I think that s the guestion he asked. 


@) Nere the CEA publication those November figures 


contained in a footnote, to your knowledge? 


A I don't believe so 


9) Turn please to Exhibit 123-A for icentification; 


that is the size of the open interest. 


THE COURT: You want 123 or I23-A; Mer. O Donnell? 


MR. O'DONNELL: Both, your Honor. 

(9) -- before I turn to those exhibits, covld I show 
you with respect: to your last answer, a docuinent of the 
Commodity Exchange Authority entitled Commodity Future: 
Statistics, July, 1963-June 1964 with respect to volume 


of trading. 
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|| : 
1 | Girt. 3 Dahl-cross 
' 
2 | Exhibits 123 and 123-A for identification, there you have 
3 | prepared a graph with respect to the size of the open 
4 interest on a monthly or mid-monthly basis for 1963, have 
| 9 | you not, on your graph? 
} 
6 A Yes. Actually, the graph that I drew only louoked 
' at the month end open interest. 123 shows both the mid= 
| 
a ; 
month and the month end. XT thought it would -- I didn't 
9 || 
see any substantial changes there, I thought I would report 
, | 
10 the month end. os 
um ( Again, you compared, did you not, apples and oranges 
2 ; . ‘ P , 
{ 12 by comparing 1963 on a monthly hasis with three years prior to 
| 
13 I thereto where you took the average ayain and created the 
| 14 || figure of an’ average for 1960, 1961 and 1962, is that not 
: 
15 ight, sir? 
| 
| : 
16 \ A I don't think I comapred apples with oranges. , 
i} 
1 } It was simply my judgment that comparing 1963 with an average 
! ’ 
le | of the three previous years was a betker comparison, better | 
19 i way of looking at. it. That is my judgment. 
| 
20 | 2) This time to make that comparison you would have 
| 
21 || only hae to have four lines on your comparison because | 
22 ! 
i) you were only comparing 1960 through 1963? 
23 | A Yes. 
i 
24 i} 9) And egain, by taking an average you have smoothed 
25 


! cut the peaks and valieys for the years 1960 through 1962, | 
i 


| 
} 
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A An average “viously tends te do that. 

@) Not only tends to do it, it does do it, doean. 

i Yes. I would say it is just Like, you know, as 
we nok at -- may I make an analogy -- 

9) Not for me, but perhaps for somebody else. 

A Okay. 

THE COURT: Professor ‘Dhl, you may explain your 

inswers. You are here, you can explain if you feel it is 


necessary, to give a full answer. 
THE WITNESS: I simply want to make the point, 
am an eco mist, I work in agriculture. And we very often 


use averages in comparing one year with another. I can 


pick up piece after piece of information put out by the 


say we are look ing at wheat production. Wheat production 
very substantially from year to year, you very often see 
1965 to 1969 average, and then we will have the last year 
to compare this with. 

Tt is very commonly used. But I do accept the 


fact that an average does not show all variations either. 


1ited States Department of Agriculture, and we will -- let's 


8) You were not prepa; ing these graphs to show cotton- 


seed oil product.ion, were yu? 


A No. 
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| 
2 || AFTERNOON SESSION 
! 
3 || 2:00 p.m, 
i| 
4 (In open court, jury present.) 
1} 
e il | 
| of Re OP wo. Db! Dp P. HA Ww Be resumed the 
1} | 
~ | 
b \| stand and testified further as follows: 
! | 
| a. MR. O'DONNELL: May I proceed, your Honor? 
8 | 
| 
| THE COURT: Vas; St. 
g | 
CROSS EXAMINATION 
| ° 
10 | BY Mk. O'DONNFLL: (Continued) 
| 
| 
11 i VY Professor Dahl, just hefore the recess we were 
( { \ 
} 12 ahout to-.turn to Exhibits 126 and 126-A for identification. 
, | 
13 Those are charts or graphs dealing with ex-pits. 
| 
4 | Do you have those before you, sir? 
6 | A ¥es... L265. Yes. 
16 \ (@) Do you have both 126 and 126-A before you? 
| 
17 | A Yes, I have those. There are two charts. 
\} 
le | a) With respect to Exhibit 126, du you know who 
19 - || compiled the information that appears on that schedule? 
‘ ! . 
20 |! You didn't, did vou, sit? 
H} 
21 A No, I didn't. 
i THE COURT: T thought we agreed he hasn't compiled 
i| 
} any of those exhibits. 
aA || Q You got this from the plaintiff's attorneys, is 
| 
25 | that right? 
i 


li 
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9 | } 
ini A Pes; (2 dia. 
” | Q "This" meaning a record, Exhibit 126 fo 
4 identification. 
° So that all you did with respect to Exhibit 126), 
| 
6 - , ; ; 
4 1f I follow you, is take the information that appears | 
: 
‘ here and put it. in graph form? | 
8 
5 A First I looked at the data to make the relevant | 
, i ! | 
me 80 comparisons and I drew graphs, yes. 
H | 
10 r 4 ? 
1?) Did you do the actual drawing of the graphs or 
cs did you get somebody else to do that? 
12 | | 
A No, I drew the actual graphs myself and then 
13 |] 
someone eise put them on the transparency. 
| 
re 14 || ‘ ; 4 | 
@) This time you compared 196? ex-pit transactions on 
15 | 1 monthly basis, did you -- 
, | 
16 || A Yes. 
17 | j 
: QO ~- with each of the years 1961 and 1962? 
: le | A Yes, I did. On the monthly chart I did that. 
9 | aa ! Ua ‘ 
19 i fa) On Exhibit 126-B for identification you did that, 
| 
20 i| did you? 
21 | A y 
22 || , 5 
(a) This time you didn't take an average of 1961 
7 i ana 1962? 
2 || P 
A No, I didn’t. I used -- 
nr i 
set a) Do you have three symbols on your graph, do you 
} 
| 
| 
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“gwrft 3 Dahl-cross 
for each of the three years? 

A Yes, 

(@) Does that make this yraph confusing,to have 
each year’on the grapn? 

A Here again, in my cpinion this was judgment 
because I felt that two years'data did not -- was not very 
meaningful for an average. Tf you have got eka years' 
data or certainly at least three years data, you can get 
an average that is perhaps more meaningful than if I take 
an average of two years. 

D So that -- 

A So I thought in this case I could put the two lines 
for 1961 and '62 on this graph and compare them with 1963. 

re) So this time it was not confusing to-have each 

4 
pene on the graph, each of the three years? 

A Well, I don't think that it was a matter of 
whether it was confusing or not. I think it was a matter’ 
of two years'data is not very sufficient to calculate 


an average. 
QO ALL right, 
Remember back on that First chart that we looked 


at this morning you did take an average for the five 


4 


yvears. 


JO you iecall that? 


. 
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A 
6) Do you. recall that on the exhibit, 22, the 


figures that you had supplied to you for pr’ vpn-es of 


Paring that graph went ’sack for six years, didn't they? 


A Yes. 


0 But you took an average for five vears rather’ than 


A Yes; ZF: aied that. 

Q You know that 1957, the year that you didn't 
include, had considerable volume, too, did you not? 

A. Well, the -- here again I woulda say -- when 


considerable volume," in some months, ves. 


4 


Say, 


h@) 


All right. That is all I'm asking. 


Going back to ex-pits, did you tell us this 


that the ex-pit information that appears on Exhibit 126 
for identification was published by the Commodity Exchange 


Authority? 


A NO; ET diane. 

(@) Did you say it was published by the New York 
Produce Exchange? 

A No, -i didn’t. I don't believe I said that 


published by the Net York Produce Exchange. 2h 2 Gia, 


was in error. 


@) It wasn't published by either the Commodity 
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Exchange Authority or the Produce Exchange; is that right? 


| 
: = of = SEO 0 SE ME ae oS 
| 
4 | 0 AL} svight;: 
4 I) You know that ex-pit traz actions of the type that 
. i 
é | you described for us this morning are aliowed by the 
| 
at Commodity Exchaiuge Act; do you not? 
| 
8 | 
A Yes. 
9 || / 
i Q You know that they are provided for and permitted 
10 by the rules of the New York Produce Exchange and were back 
|} in 1963? 
9 |l 
12 | A Yes. 
| 
13 Q And you know that those rules and regulations 
14 | . Pe ° 
i for conduct on the New York Produce Exchange with respect 
} 
15 | to ex-pits were reviewed, the rules, by the Commodity 
16 || : ? 
| Exchange Authority; do you not? 
| 
1} 
7 A Yes. The Commodity Exchange Authority required 
1 . - . . 
ait information on ex-pits. 
C e ° 
19 l 9 Generally speaking, all the rules and regulations 
20 i of the New York Produce Exchang: as a contract market, 
i 
9 
al all its rules and regulations an: oylaws are submitted 
2 to the Commodity Exchange Authority and on tile with it so 
23 i it can look at them; is that not so? 
24 i A That is correct. 
25 ! 
Q Do you know that the New York Produce Exchange 
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EX-p1le tran 


A 


of triders 


from January to October 1963 broken down by large 


traders and 


A 


subdivided 


furnished 


plaintiff's 


Futures sta 


S increasing in volume on an exchange? 


‘t bv the plaintiff's attorneys, were you? 
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Sactions:? 
No, they didn't. 


Are there legit:imate reasons for ex-pit 


There are legitimate ~-- cer tainly legitimate 


ex-pit transactions. 


That's all I'm asking you. 


Let's turn to Exhibit 124 for identification. 


That shows, does it not, that the commitments 


1. 


in cottons oil futures month to month 


small traders on the long and the short 


market? 


~~ 


Right, and the large traders are further 
into large’ hedgers and large speculators. 


With respect to that -chart., you again were 


Yes, This chart was given to me by the 
attorneys and ‘it came out of the commodity 


tistics. 


Did you prepare a graph, Exhibit 124A, with 


this chart? 


Yes, I @id. 
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2) With respect to this chart and the graph, 


Lt is correct, is it not, that the Commodity Exchange 


Authority does not publish who the large traders are, 


who the small traders are, who the small traders are 


- 9 


Hi who the speculators are and who the hedgers are? 


~ 


A That's correct. 
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} 


| 
a D) 
“4 D And the reason that is not publishec by 
| 
3 +} ’ } re | } j } 
ne Commodity Exchange Authvurity or by anyhody else 
4 j because that is the confidential information, the | 
5 ss a : A F 7 : d ; 
ecret information that each trader keeps to himself 
| 
6 , | 
1 that not 1? 
‘ 
A Yes. 
} 
| 
8 : ‘ | 
‘@) Those statistics are still published, 
g 
e they not, with respect to var us commodities by 
10 


the Commodity Exchange Authori ty? 


1] 


A Yes, they are 
12 
= ‘@) 50 you can find this information every day | 


13 ; } 
With respect to the -- or every month with respect to the 


14 i: 


Minne can you not, that you are a director | 


15 ; 
OL 
16 : rug : ; ; 
i| A Yes, all contract markets, this infoérmation 
17 . , 
1S published on. [IT happen to get the report, counselor, 
18 , . ie ‘ . ; ; : 
in my office, That have -- well, this is lrrelevant. 
i 
19 {| - * , : } : 5 rc * 
| .@) But as a director of the Minneapolis Grain 


20 || 


Exchange, you don't know when you get this report, who 


the speculative longs are in your exchanges, who the 


] 
22 || shee, ; 
i] specilative shorts are, and who the hedgers are? 
i} 
9. | 
23 ! A No. 
a | ' i 
1] .@) And you don't know how many fall into each 


itegory, do you? 
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A No. 

9 You don't know whether there are 
or a few, or what the Story is, based upon ¢t 
information? 

A No. Based upon this informatio 

a) Witit respect to Exhibit 125 for 


cation you Prepared a graph with respect to 


that was furnished you on Exhibit 125, have 
A Yes 
6) _ This has to do with the number o 


Settled by delivery as 
interest, is that right? 
A Yes. 


Q And 


delivery months of 


compared to the size of the 


— PS re rare z 
ee ae ee 


[oe] 


a good many 


his 


Nn, no, 
identifi- 
information 


you? 


f contracts 


open 


this time Exhibit 125 has the six 


1963, the contracts Settled by 


delivery, the Open interest on the first notice day, 


and the delivery as a 


per cent of opén interest, is 
that right? 
A Yes. 
(@) Does your graph with respect to the years 
1960, 1961 ana 1962 give us an average figure for those 


years, or year by year? 


A That is just a year by year 


just a. line Sraph that 
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connects the three years. 
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9 
o that tha time we have got four years 
} | 
3 | 
re) the hart without the chart beince confusing; you are 
i 
| 
4 : | 
! rang 31 fear by year, s that right | 
5 . 
* Yes, I am comparing it ear } year, 
b } 
mp] connectinug one rear with the next 
7 : t 
With respect to the contracts settled by } 
8 | 
livery for each of those months, how long does it 
| 
. gQ 
take the Commodity Exchange Authority tea vide the 
| | 
10 


information following the end of the mont is to how 


1] 


many contracts were delivered, satisfied by delivery in 


12 
that month? 
13 ; 
A I couldn't exactly say how long it’ takes. 
| 
14 
Q You get them in the mail regularly, do you 
= 
15 | 
not? 
16 


A Yes. Well, the one I get -- 


17 


@) How much behind are they: 


18 


> 


fhe repurt I get in the mail is this commitments} 
\| of traders. 

9) Don't you get é.1y -- 
21 


, 
! A And I think the contracts settled by delivery, 


I believe the Commodity Exchange Authority gets that 


8 


i information, but also this information is a part of the 


exchange records too and is available to the members, 


25 
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oes this informati a 


t -oOntracts., settled 


lelivery get published anyplace, 


, I Published j t.¢ ) « lity tut r | 
| 
5 } | 
i W a 28. 2 ann publi t 1 whict l com- 
6 | 
piled rom monthly and daily, and n thly re mrt to the 
> 
lity Ex inge Authority has 
fe! | 
With respect to deliveries ina<« er mnth, 
} Q 
"s take tne first contract month, March, how long 
° 
10 . 7 } a . ; } 
lt take after the delivery o tne o1l to satisfy 
} 
1 ' ) 
° the Ontract? Row long is it before that gets Dublished | 
| , | 
} ) 
f the benefit of the trade 
13 ad sac i | 
Lt cOuldn’t say exact] now long it takes j 
14 : ' } 
t mmodity cchange Authority to publish thi data. 
} 
15 | 
Hoever -- | 
} 
| 
| 
16 So : 3 5 | 
@) That is all I am asking. Did you -- } 


2 | 
17 


MR. BERNFELD: Your Honor, may he finish 
18 > 
> answer? 
19 new — with . 
THE COURT: I think so, yes. | 
” 
av G Did — 
‘ THE COURT: Mr. O'Donnell, he may finish his } 
22 
nsweyr | 
2% 
MR. O'DONNELL: ."@ sorry; sir: 
24 wees : ae 5 
A [I was simply going to say, however, this is 
29 


1 part of tne exchange records and all the traders know 


f nt t settle actual liver ind they don't 
| 
! 
t to wa roy, t \F report to et t a t intormation 
| 
} 
: e111 the ty ie? w thi informatior } 
, + ¢ EA + t ibli it ig hat i 
6 } 
li n 
7 
P » the CEA publishe lata and -- JI } 
8 
tell wu hy I am a little bit onfused in this now, 
g 
e t "s bes r ently a hange. | 
| 
| 
10 | 
met ARES ibout 1963 
1] Moe fa . ‘ , , 
n 1963 the Cc published th lata ona | 
' 
12 
laily basis, TI believe. nm, aS I said, the open 


SO when delivery t 


yr 
ie 
uw 
xe) 
~ 
we 
@ 
~ 
bs | 
W 
re) 
ct 
- 
69 
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16 
or a contract on your exchange, you know it as a director, 


the next day? 


18 ‘ 
Own there every day, 


A As a director, I'm not 
19 
| Put certainly the people who are in the market would 
20 : 
KnOW. } 
21 See 
8) Where would you get your informatiorn as a 
| director? You wait for ‘the publication, would you, the 
23 | 
|] Statistical bulletin? 
2 || 
i A The statistical bulletin, ana when I am down 
25 
on the market, very often TI look at this data, if I happen 
| 
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to be on the flow: But I'm not a trading -- 

8) Arz2 directors of commodity exchanges supposed 
o be on the floor every day linoking at deliveries? 

A Well, I don't know that all directors are 


Supposed to be in the floor every day looking at deliveries. 


However, there is, as you know, the committee 


structure 


of these markets nas what is known as business conduct 


committee, which is really an arm of the directors, and 
it's up to the business conduct committee to watch these 
reports 

8) How often are you on the floor of the 
Minneapolis Grain Exchange during the course of a 
year? 

A During the course of the year I go down to the 
floor, we have one meeting a month; I would say on the 
average IJ might go on to the floor a couple of times 
in edaaxine to the time I am down there for a board 
meeting. 

Q So those are-tl tines when you might 
observe something about delivery? 

A That's right. Me personally. 

QO The other times vou observe it is when you 


jot a statistical bulletin from the Commodity Exchange 


Authority? 
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A That’*s right. 


Ww 


"HE OURT: did 


fl 


understand you to say that 
| 


11s bulleti: rame out annually, the statistical bulletiy | 
| 
| 


~ 


tu re referring to? 2S that published an 


THE WITNESS Yess, your Honor -- | 

: | 
H! URT: You know what T am talking | 

} 

. 
Q | 
+ ' 


ty 
<4 
2 

N 


ve) 
4 


want te Know whether 


[THE WINTESS: It is an ant al bulletin 

1° 
t selor ust JavVe Ine Le cr This is the 

| 

14 . 2 
it iL publication. HOwse » this is compiled trom 

_ } 

1D ; s | 
1 and monthi reports of the Commodity Exchange 

16 , = : | 

Authority, and the annual bulletin of course doesn't 


17 


ut until seveeat nonths after. 
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regarding the market? 

A tT really don't know -- could you be more specific 
with conditions? What do you mean by conditions? 

9) [TC am just asking you whether you made any examina- 
tion into what the conditions of the cottonseed oil market 
was at that time with respect to Allied Crude Vegetable, 

Ira Haupt, or anything else? 

A No, the evidence that I have is essentially based 
on the material I have: before me. 

Q Did you know that in the fall of 1963 the rumor 


mill, the grapevine had it that Allied Crude & Vegetable 


was in the position of making largescale sales of cottonseed 


»il to the foreign trade; Spain or Russia or other 
countries? 

A It seems to me I have read that there were some 
rumors to this effect, but I don't know the details of it. 

Q And did you know that Ira Haupt and Allied were 
inforining the Commodity Exchange Authority and the New 
York Produce Exchange in the fall of 1963 that they were 
in a hedging position with respect to their contracts on 
the New York Produce ixchange? 

A I think the distribution of the commitments of 
traders shows this to be evident. 


@) Yhat they were in a hedging position. I'm not 
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H 
| 
) } 
- ‘ T ~\ ¥) r 5 , +- } + | 
yj y t C a L if iSKing whether you know that 
| 
sa t told the New York Produce Exchange or the Commodity 
: | 
; ‘oe + it th , wer ir ’ he : ig pNositio | 
} 
a ae IT can nly judg from the basis | 
| 
8) 
f ( tment of traders' records. 
} - : ~ enw 2 am Aci 3 | 
Y h ay y were in a hedgin position | 
‘ | 
+ 7 7 Y¢ ) 
| 
2] | 
I } e reporting a hedging position, idently. 
10 . . | 
7 1 Ld. us» tl morning, I be lieve, Professor } 
1} : ; . 
ot: that 2 ‘lLearing Association comes under the Board | 
| 
) 
Lew 1 7 ‘ | 
f r toy the New Yor duce Exchange You didn't | 
| 
13 | 
say that, did you? 
t . % 'T o > | 
» I didn't mean to say it in that way. They | 
15 : Ae? - : } f 
1Y eparate yrporations with a separate board o | 
16 | 
6 " ‘ | 
il: tors’. I eant 1t came under the Board of Directors of 
i? } 
modit ha ( ily with regard to market } 
lLlan | 
| 
19 ‘ - ‘ 
you have a Clearing Association on your 
20 
bi Minneapolis Exchange? 
9) 
= A Yes 
»)9 
22 = , 
{ 


8) Are you a member of it? 


m not. 


~ 
@) 


2) Is it independent of your organization? 


A Yes. But we are responsible for market 
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9 , i : : : : ’ 
? ) And was that an obligation of the Commodity } 
| 
| 
a 
od Exchange Authority in the fall of 1963, to see that the 
| 
1 nditions of the market were orderly, throughout the fall | 
5 oO 1963? } 
: 
0 D Yes 
‘ 
; Are you familiar with a principle known as 
a) a . 
"Know your customer"? Is that a principle that you have 
9 | 
heard or teach? 
10 A Yes, I have heard of that principle. | 
ll a) What does that princifrle mean to you? Does it | 
12 ; | 
x mean that the member is supposed to know the customer he 
13 ; eae : . ” 
is doing business with? 
7 ! 
} 
14 ‘ ade 
a) SCS e } 
5 
16 Q le is supposed to pay attenttion to what that 
) , : ‘ re | 
16 stomer is doing, is he not? 
| 
‘7 
*6 Yes. 
19 " 
: O You also referred to a deliverahle supply of 
€ P — . ] 
19 oil, if I have the right words; do you recall that? 
20 A Yes 
' 
97 : P 
es 2) Have I got the right words, deliverable supply } 
| 
22 ' 
Of GEL? You don't mean to imply, when you talk about a 
. 
“ fcliverable supply of oil, do you, sir, to simply mean oil | 
| 
oy : } 
di that is represented by registcred warchouse receipts with 
25 | 


the New York Produce Exchange, do you? 
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640 } 
' 
| 
r ahl-cx 
| 
9 
de t y they wa n rner of the market b: | 
— : 
+ Led pt n N vemtl r 19¢ , 
| 
} 
' } 
+ : ' =—= | 
t Y y YT) ! 
t 
r ¢ é t t lart ! jraph that you } 
oy 
re tnere, you ry that there are various trends 
Q 
, ré t slagr that the yar of Managers should | 
t tj a '+ not + y hey dic 
5 
ny V os. ¥ Say that jy 1 ught to pay 
19 
ent ey. as a member f the Board t 
A , ’ 
ime i1di : nether it was fis iy ir not; fh 
l¢ 
14 
; te j t aay S Cis ( the ¢« pit 
se? 
15 
. y + - +} + + > y : “ + 
t S559 I Y ne were aincz ng, a the 
16 
if Lveries and whethe thev were incre ing or not All 
Li 
; tl rou » rattentio tc | 
T <4 . } + + } + 
; ere ethin slse la yo would pay 
' 
1G | 
ae t+ +4 n tr . re 7 os mn re 2 : . 
ntion to, namely, price fluctuation on the market? 


Wouldn't that be evidence of whether there 


) 
me + e ~4 i. "i 7 Pp ) 
om axrtiftie val r @gistorted condition in the market? 
"2 | 
ws | 
} 


A Not only price fluctuation, but the general trend 


92 
lave you prepared a chart or a graph with respect 
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“ to prices and their fluctuation and trend on the New York 


lange for the fall of 1963 or November 1963? 


4 A No, I haven't. 
5 oa Se rs ae 
MR. O'DONNELL: Thank you. That is not all of my 
i 
6 


*-rOSS, your Honor, but all of what I understand I am allowed 


; do with respect to your instructions. 

- 
Pnhank you, your Honor. 

9 
THE COURT: Mr. Fryer, are you next? 

10 
MR. FRYER: Yes, your Honor. 


THE COURT: Who follows Mr. Fryer? 


+ ' 
12 en j ; ‘ 

MR. FRYER: i think Mz.cSwith, s8i%: 
13 } 
ins EXAMINATION 


@) rurning to Plaintif£t's Exhibit 122 in evidence, 


-rofessor Dahl, I would like to focus your attention 


yn the months of October and November 1963. You will 
19 
= see on that chart there is an increase of some ll, 


lmost 11,000 cantracts. 


% : : 5 
au Would you say, sir, that that is a sharp increase? 
21 ; ; | 
? A Did you say between October and November? 
29 


( Yes, of 1963. . | 


23 | 
F A Yes, it is a sharp increase relative to the } 
9 

“4 other numbers. 

- 

2) 


2) Right. When should the Board of Managers of 
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. so VaNI~-Cr ss 
Ay reS, tnat 1S right between the Oc ober nd November! 
: x 32 anad November! 
} 
. | 
} 
| 
{ 
( , 1c} t nat ' r cm 1 
) - 
f 
rnir to your graph, wh oe ae a S 
+ ] r: - ;A ¢ = ; s } 
ik l22- identification, isn't it true that the 
j 
Q | 
az r ise etwee tober and mbe: f 19E 
] 
4 
; + } ® rr y } ¢ _ 1 - 
! ] ; es Our graph ff the top of the page? 
li j L2@erm-A;, Sir. 
il + y + er 9 7 
Wa 4 Minute. im getting lost up here. Here 
v4 ‘ r+ . ; 
‘ I v rked r the other side, 
W 4 ¥ ré eat the { ué sorry 
Lf 
It tii LOGE a the point on your graph on 
it + 
wh 1 you graphed this : rp increase between October and 
+ 
] Be 4 19¢ ; 1 that sharry ‘ @€ virtually 
a 
1Y raph Et th } e; S843 
19 . —" P ‘ - 
weil, it doesn't push it off the page with the 
| 
20 7 T 
e ft Nave here, It goes up, yes. | 
2] s 
< : Doesn't it go up about > muctl 1S it had gone j 
99 
Pas ne ee + > f 
1} We entire rest or the year, sir? 
aa) n ) : " 
é WEli, 1t le; 


. } 
29ends on what time of the year } 
j 

| 


you are comparing it 


Let's start from the beginning of the year, which 
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i wri bo Dahl-cross | 
| 
j january, through October. , 
j Tsn't the increase from October to November 
4 ilmost as much as’ the increase of the entire rest of the 
) 4 ar | 
9 A 728; 2£¢.26: 
é 9) Thank you. | 
Q 


Do you think it is fair to include that increase 


) “ee : ; ‘ 
’ this chart when there wasn't anything the Board could 
10 have done about it at the time that they learned about that 
ll harp increase, sir? 
9 . , a . 
12 A I think that we certainly covld modify that chart 
' : ; ed 
LO to take that big hump out, if you want to subtract. out 
a , i 
7s the contracts that were closed out by rule of the Exchange, 
7¢ a . ! 
) ae £8 Hot. just. that; eiz: Isn't the point also 
' 
16 that the Board couldn't have possibly iearned of that in- 
Ai >rease until after it was all over no matter how the increase 
. a made up? 
rT ? ; | 
Lg A That is correct. | 
| 
La) r 7 | 
<Q) 9 Aren't most of your graphs prepared from all | 
} 
) . . . . . . 
21 of the data on plaintiff's underlying exhibits except 
mm) 
~~ for this graph 122-A, which leaves out the year 1957, } 
{ 
! 
92 } } + : ° : ° ° j 
a which is the year which is on plaintiff's underlying chart 
? +4 - . . | 
at L223? isn’t that truc, sir? 
D5 » 
a) Ay YOs. I ae te } 
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. . nea 4 = > i 
i : RT: i 1 better repeat that question. 
) + . 3 4 g 77 a : 4 Appar m4 y Pp sfes . 
‘ 
{ ' ‘ . , 
Ys + +» + + - + ’ y Qt y , + > 
’ y 7 | ry f + , arta wt h ADDe y r the 
. ) + fer + + + + wu + + + ? + + vw , c 7 
| i ia = € pt i y A Ao 4 a 
r f } Ira Kcept for lart 2-A; whi } 
r + +he ‘ > y 19057 y | } y ¢ sc Dé " 
iO 1Gae he ear 1 2 / ana 1 i ea i es apt if 
+ fr 7 ; + 1 
1] ahaa - 
That i rr ae er Feo 29 igain as: 
ter f jment | ¢ of the mmon way we loo} 
fp ; t say, re-ye i rage I >on irin one year 
. t+ + 4 io + } + + he oH a7 we } ¢ y 1957 was 
16 1 + + 7 
e than ter er cent Aigher than the volume n each 
. + + i thre f bf wir ve iY ? 
> } + ‘ , + 19 . ve y >} the 


volume ‘ jher in that year than it had been i at 
NY . . . 9 
” least -- yes, n tnree of the years I used. That is 
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r] Dahl-cro 
9 
é CR 
‘ rurnir now to your graph on 25A, which 
3 
; itrasts the futures contracts ettled by ade livery 
4 }al t the per interest on the fi ry tic< day, I 
F j 
o , ‘eo . - ; , + 
x you 1f those two figures are readily availab] to some- 
6 
k ly erving the board of manager f an exchange 
A ertainl the ope interest n the first } 
Q 
ar — — ¢ et nae re AaYv wail hle 
V ry Che rirst 1tT1Cce qgay 1 aValladbDile, 
9 
We wouldn't know whether to calculate the 
10 
pe t e until yau t into the 121i ry month and 
i the deliveries were made and then Oo ee slat 
cn s€ilveries were aqae, ana cnen y “would calculate 
12 
that percentage of the contracts With deliveries that were 
j 
jelivered as a percentage on the open interest on the 
f rst noti . Jay 
5 
‘ 
I ee. 
j 
16 
Is that a percentage fivzur that is reported 
| 
id 
r blished } the CEA; 
18 } 
A Not that I know of. 
19 
I by 2, : | 
12) Does any other organization report that 


irticular percentage figure 
A No, except that the exchange does report } 


course, that were made during the | 


—% 
~ 
< 
D 
ry. 
ta 


. + } 
Jelivery month on a daily basis. 


9) rhe percentage figure that appears 


W thi chart 1S not reported anywhere: | 
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l-cyr 
- ‘ } roe ¢ 1 { , ey a rted 
- ’ : 
) I r + it ' . ’ it t fe) ,1 r intere + r 
‘ 
? \ + . ’ . tat ‘ec mu } ) Wi r + - sec + a 1m > 
) + + , . ; 
, i Yl ¥ +h oe y ¢ t i é 
f) 
} L t 1S 1iad De t iSé¢ De ruse as 
‘ . te ¥ ND Y r . me rt } -£ 
y ippy! icnes6, some f L itisry 
+ + } t+ oo + y 3 + ~le v 
I € ing trades. it rt ] 
‘ ¢ 4 : . tnt he del erv month nao + 
10 : 
ntra + th tare ner 7roOina + +} 1¢ ivearv 
Ad I t re + fied by delivery 
12 
- rt aft 7 +h v a wit or aft +e 7 
- L@& ft) ealte y ir > ‘ wile » & Cc L sie 
1% 
i 
la 
it ' : , = 
t 21t trve that the pen interest ficure 
) 
4 . + y >} -~+ * - 7 Yr + 7 , s | >) - 
r } € Chil se a rre br x st+e7iy 4 é 
16 P : , 
the pen interest figures that were used for 
Li ; . 7 
i Cixkré nart 1 « would ask you tc LO a EHS 
18 
+ + ] ‘ + —_— rc 4 > $ 2 ¢ ' I e es 
1 I Y > year 1963 < FPlaintifi 5 Ext BIE 22 ror 


id AcLAiCaezoOnN., ] Tan Ye t tne yury at the 
20 ; 
= fi res representing total open interest are. 
| 
9} } 
- A You are asking me to c are 123, table 123 
with 125, is that it? | 
99 
coe ) » r ' ‘ + } t £ t- 
NO. Let's start with Plaintiff's Exhibit 
br 
24 . 
9c | 
aa) 5 mn ~- 
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Oo4% 
l jr4 hl-cross 
2 ‘ intere figure IS 1t appears on Plaintiff's 
3 xhibit 123 
) A) n that point I t ) e Fs ard u 
tif thi morr j that generally deliveries a nted 
; t nl r ent f the open interest. 
5 Am I quoting you accurately, sir? 
g . 
I aid that only with reference to another ! 
q ‘ ‘ = * 
I ture market. I'm quoting this from recall, re gnizing 
11 t t my percentages might be off just a little bit. 
12 . } 
e t if you look at the -- let's take our biggest 
13 futur market in the country today. a the corner 
] e . 
14 3 the icago Board of Trade There I believe 
15 f yu will check the deliveries as a percentage of the 
16 total open interest going into the delivery month you will 
li find it about 2 per cent. 
18 1 ere . rh i : $s ap ant ] — 
ign Say ERLS: rmnis 1s y lcally true 
9 7 1 - : 
Ig f 111 of our big active markets. Corn, wheat and 
™ 
20 ybeans are the big ones. 
) . 9 
21 ’ I don't quite understand then why for the | 
99 . v 
= ir 19 » not 1963, not 196 or "61, Dut for tie 
| 


ir 1960 Plaintiff's Exhibit 125 shows that delivery 


as a percentage of total open interest amounted to 
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| 
” ’ i y > my r wer wo | be 
} 
And ji ti Lj your ! vt r t 
Ww t i Cc! j 
nH 
+ r tH, rely + r ; P + 
+ . ‘ ti it nythina.t + of yra@er 
g 
I é D Via x-pits, er by 
’ 
‘ y € b cine + mit ee 
10 
r . = r ¢ t Y the board T Y ¢ + rc > ¥ Te s | 
t ; I board rs, 
l] 
+ r , bility 9f preventina rice ma ipulatior 
12 
r 7 7 + . r 7 ” 
r , t ] 1YZ s ] t 1} tit 
13 
‘ + + aehak } + } : * + + eh, manaad . 
14 
i tor, | n wor the isines nduct mmittee 
15 
t report any } 1 yu Icti S ar esti te the 
16 
, and r rr ick thinas te +h, } rd 
ee 
id 
n-tra r e@trector. r ] mn the 
18 
é r t taff ! On the busines onduct Immittese 
19 
£ that r rpc rey } 1? 
20 
aN I'd iy the answer to that uestion i S 
21 
y 
' Do you know that ld Voge waS not a trader 
, 
99 
on the floor the New York Produce Exchange? 
23 
> P : ¢ + } , uy ‘ | 
\ I'm not familiar with ne activity of Mr. | 
2A 
Vogel. 
r , —_ | 
A o you Know that he was not member of the 


SOUTHERN IMST. OS) COURT REPORTERS Ets ¢ 


1 TgeTAY 325 


1 r+) ec, yo iy rai . mestior 
5 
t why the > were oc irr? NA ne br ker ipr it 
6 
t j istomer and shovin« him ff t somebody el By 
‘ 
ice versa. 
Q 
r was there a legicimat : n for some 
* jar wanti , + er . . ~couNnt mona , } 
wa ing spread his accour amo everal 
10 , 
kers,. 3 that not likewise a reason 
ra nat could be. 
12 
¢ And there are leai imate r sons for 
13 “ 
na ing oA ex-plicts 
A Ye } ® for some reacor Vv were +n} , , 
A r ¢ ‘ I TOr some Y ASO! y ] w re un ippy 
15 > 
wit four broker, I suppose you coul change t. - 


A These are totalled, yes. 
9 So your graphing some 49,000 ex-pits ir 


3, of which almost 14,000 are 6A ex-pits, is that right? 


A Excuse me. Which chart are you referring 


tor 
24 ; wh 7 r a " ; € 
2) I am referring to: schedule 126 for identificatiory 
2 ; 


which you have, T believe, prepared two graphs. 
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he jury -- I am contemplating excusing the jury | 


| . : . ; ‘ 
| J for the day -- give me some idea or isk some questions | 
' 
| 4 of this man and let's see where we are goin 
0 I tried to explain to Myr Hay > and ) 
6 2 ; 
aay it you to have every opportunity to put 
. ir theory on, but it does seem to me there has to be some | 
| ‘e! : + ' 
| foundation for it. You haven't provided it. That's 
9 
t the whole roblem is. I that we were going 
Pes 
\ co. get: over. £ c « Now we are right back again Ve 
i 2» right back where we have been. 
12 ; : 
# You wanted the evidence in on the expert's 
13 ae tra Aad ; e ba 
pinion before fe) have he underlying f ‘ 
14 MM FRNFETDLD a a - - ha ; 
BERNFELD: Your Honor, perhaps if we 
5 ‘ . ; 
l SS ourselves to. this point: It is our understandina 
| ' 
16 ; : ue eer Pe 
that we have. the right to prove what the board of 
li ix tor ome New York Produce E inge should have 
18 known during 1963 as the year was going on. The information| 
| 
19 1 3 7 + ; ; ] > ! 
= we acknowledge is complex from the viewpoint of a layman, 
vw) : = . . = + - 
= We contend from the viewpoint of a market regulator, 
} 
2) : : , , fo ge : P | 
which Professor Dahl is one, the information is 
99 
a2 ’ : } 
not complex but is readily-understandable. 
23 
=” : - , ; = ca } 
However, it takes an expertwitness to take the 
| 
9 
~t . . * 4 } 
information and put it into digestible form so a layman | 
| 
ya) hoo B- : ; Mee m | 
in use it. We contend that's what the Federal Rules of 
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— 
{ I { ( 2 ) 19 wt t it had 
) 
Oe — + ~ 1T r ir 1Lsoy? to the \ rag of 1960-62. 
‘ 
i ning to your , t wh : Pah é ee igo . 
) 
- 4 7 ve ; F + th, - + + ¢ 
ty) 
' + } , ee es 3 
i é ne lide e rket c imnaqed 
antl: 1 9¢ 
. 
\ mM, Che per 1 where ‘ had the biggest 
} 
, , ¢ he y 1 wh } tT have t menti F 
10 } } 
Y > )1 nange 1r th « >] n te é t 
} 
11 , : r 
k f the end ofJ t the of , 
12 
4 ng ] € t che arket eld by larae } igers 
) 
13 : + a t yo + + } f m+ 
I i * ine i i 1S rea } 1 ] I my 
} 
14 
“+ ey hly 3 r 34 pe t to per ent 
15 
tinued to rise tot point e1 t the 
le 
lb 
I t tne i 7e@ reporting h igers held ne ris 
Vi 
noe f ot ide fF the irket 
18 
1 market regulator Ou I i lar , 
19 
. y é t } ror Ooncern to TO 
20 
f ut Lt. 3 true that ! i arket 
2] 
“ : ‘ 
; r, , derive ome P for? rom ¢ fact 
99 
aL 
+ } ‘ ¢ 


fever, when you look at the fact that these 
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} . 
i ae 
Ly Dahl- 695 
9 | 
position held by one trader, is it held by five 
3 | 
traders, is it held by ten traders, or whatever the case 
4 
Loh I 
5 ; 
‘HE ‘OURT: Mr. Bernfeld, I think that we 
6 . 
are going over ground that we have been over. I 
j 
‘ ‘ e : = e 
think you are asking questions that Professor Dahl | 
8 
restating in almost the same form that he answered ! 
9 
this morning. Let's move somep so I can find 
10 ; 
yut where you are going. 
11 m 4 er 4 > ¢ 
D \rurning to Exhibit 126 -- 
‘ 
12 
THE COURT: Instead of going with the 
13 A 
bits, ask him the ultimate question you wa to ask, 
14 : 
Let me find outwhat it 1s. He's already told us about | 
15 
thes indices 
16: Sl de 
| What do you want to ask him? 
17 ; ; 
E Professor, based upon your review of these 
18 : ; : | 
various market indicators, have you reached a conclusion | 
19 P : 
} whether there came a time in 1963 when there was a duty 
20 : is 
n the part of the board of the New York Produce | 
21 : ; : ee ; 
Exchange to investigate market conditions in the 
22 | 
cottonseed oil futures market? 
99 | 
23 ; : | 
THE COURT: You can't ask that. You can't | 
9 } | 
2A 4 
ask it: that way. 
97 
ww . : . . _ 
e) [ you have an opinion, Professor Dahl, whether 


1 SOUTHERN Dist F COURT REPORTERS, US COUR EELOtts 


- 


l I i nay i] Ps pt W1itl 
} $ ¢ 
2% } 
rn ' 
‘ ling + 
i j ’ { ’ ] 
; ! i ! } + h n+ u , - 
} + + Y y that + } } 
, i t ¢ pl ] " 
i y had t me need t rn, 
° ] i igal F f é I 2V i 
: ’ 
e es . 
. , + " 1 niin , 
- + , 1 jinari wv 3 + } ‘ | 
j may et thrat na t T t 
it 
, ( ré 1Q na tine ul¢ t r b « [se Ww t } ‘ 
1} } coe + a me + $= a0 Ta - 
1t C 7 Yi 7eTrTea it 
J e r rket onditior iY } 52 +t - 11a 
1 L fla w ¢ LG 
i i ot + rn f rmation erning 
14 
y + F 
oes n+ 
ta ndend nr + 
j : | nda m t er ntr “4 ,e7 
I n I r ract 1eld 
eo n IOS 
< I i refor +6 «a } aa ; 
‘ 4 ) Ya K t my or 1] il stat ment 
i ¢ ‘ +hat } , - } 
tt , i there were a number 
~ ‘ 
i »Y t } t t > y ) } 
bs ’ A 4 aa pout tn ma ++ ~ ~ — 
a 1 t} ‘ in the late 
le | ; 1 
l 1! f nda f r 1962 T eri } 
1] Ria I testi ed that they 
1 l oO f + 14 y r re } 
f idi 1 I } ‘ . rr , + } = 
a 3 ised ix ! F tne pe 
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x the open interest on the long side of the market, 


r 
er 
+ 
os 
P) 
+ 
QR 
_ 
n 
c 
ct 


by delivery, and | 


) T ~ 
[I mentioned these ex-p 


r 


6 


‘e) 
= 
ct 
pe 

dD 
tt) 


are 


rt 
= 
@ 
Ww 
ne 
~ 
rw 
‘a 
= 
op 
re} 


th 


ass . ™ : 
TH COURT: How many of these siaqns do you think 
l E y« Cl K 
0 
A t r+) y ty . 3 } o 
y i t ippear would b a danger signal? Any one of ther 
l! : 
11 ll of them in combinat n two or } e F 
-OmDbination, two or three of them -~- tell me 
12 
“ vhich ones 
} iisex. |) yeihrmsc eto: < ; ey . 
THE WITNESS I would have to testify that no 
] l ¢ QQ & F rnc nv T 7 ; 
e of these igns by it f suld point t ind say 


| 5 t} + ; i+ R ) slcaon 
| 3 1 Ets t you must also remember ir this, that the 
1o nle wh lar +> q 2 
p who were trading in that market, these traders know 
17 : " . uh 1A 3 . 
: hit ibout who is doing he tradir nd what is 
Res , ; y a j fF we sn'i+t — es . y 
, 1 f yu dc believe it, ist go down to the 
19 t of ¢t e Ct ‘or. Re 7 a T 3 
ene €nhicago Board of Trade and find out They know 
ee iiU . s Sy n 2 WwW 
n ‘ 
oJ wh 1s doing the buying or the sellin 
Oing t yens OF ene seliiings or go up to my 
9} ’ 
“i market and find out. 
| ) 
fas THT Ime ae trees 
| JOURT: [That statement contrary to the 
99 


by you and 


that was kept secret, 


would certainly, and you and I were 


wouldn't let you know about | 
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! it wa > da y 1 yuldn't et now \ it 
) 
} 
4 : MAN ess i y y L< t } tne 
} r . + 
, ‘ . asd ¢ 
r, 
+ + Ir + jdit ¢ t owe \ fs 
reviou lgns t it T ha nte oO, 
: ] t that l is ry ea I tt nd Y pon- 
2 t vesti te those ndit that 2y ha been 
19 
4 
t LY? 1 nese 1a 
’ 
f ] 1 ‘ y it pt i t is I thi K that 
' } } 
Y j I i ; that. be nha ( tioned i I oe € 
™ ) h 4 + ) aa y , before . T ¢ ¢ reé 11] 
6 : . 
fi nt facto. What he j idding nov it I 
{ 
ev lest rn f aw r your nor ind a questior 
: fact a My He is telling u t t these factors 
) 
- f juty, nd no matter how the estion i phrased, 
) 
0 P 
+ . ry ' r = Ff 
t nly hing additi ial it the int fF want 
2] 
= t t witn ¢ tne stana ror; that iybe the 
’ na ymmittee or 2) body else had some 
23 
PA ‘ 
hese racts would make in inqgui.: . 
2A 
“A , , : ae 
then he said now, and I listened to it vey 
ya) 
a : . | 
refull » tha not on of these f stor 1lone would 
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Let a Dahl- 

) ] 
, 
- MR. Y"DONNELL: I object to that -- 

J MR. LIMAN: Concern or unusual 

i MI 'DONNE I object, your lonor. This 
a. . 

; 1tness has made it perfectly plain that he has no information 
8) ’ . 

I it the market conditions in 1963. 
: MF ERNFELD That is not true, your Honor, 
3 : . 
le said that these are charts with respect to market 
G 
ynditions. I am asking him now whether there is some 
10 
> n LON. 
Ll THE COURT: I will overrule the objection, We 
‘ 
12 : F 
= interpret "concern" not to be of concern of the Board 
3 es ; ; 4 - 
of fanagerment, et cetera, but a genera] climate of the 
i4 , n 
Eket. At) right: 
| 
Q Would you respond to that, Professor? Would 


6 er ; 
i you like me to rephrase it? 


é z@s. 
With respect to the market conditions which you 

19 tn ep Aaenrt 4 ~ * + : e : ‘ 

have described on your chart, is there some combination 
20 
of these market conditions which demonstrates that at some 
21 ‘ , . 

point in 1963 there was a basis for concern with the genera! 
”) 

limant of the cottonseed oil futures market? 


) n . . : 
= A I think I have already explained the things 
| 
tie that I in my cwn knowledge would be of concern, I 
| 
Zo t \ 


| 
hink the charts do show that these changes began to eccur 
| 
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| 
, t ° [ i Keil the it 
‘ 
, | + + rn | y 4 
A ‘ ~ ‘ ' t r y 
; y >> ) | 
yemat mn eh wy - + t 
ble t th time } 1S 
‘ ‘ AT . + a + 
t t w wernt hy igh 1} a 1a‘ I 
r { ! Wor anal ‘ ere ) ] b ? er 
. k -— ‘ r 4 Die. i 
: uM ' } lye y | } + ca + + 
€ ‘ \ ¢ if il 4 5 \ i ) evi 
Vv Lal t t 1, that w } bi mayne te 1 
} mn t bulle n | 1d maybe for one day. 
“ ] } + , y « } } T kn , vo. 
W wWitn } 1lere, and i KnNnovV 2ur 
Pas 
] ‘ "4 y ee t > ror uke nr th I f he "ape t 
VO el Jj , LOY I | 5 a ! = I ne rep ALS 
aval I > na nave t< Kee} sHhOWLY! t i at 
ic e j ombir information that was: k wn 1, 
‘ 
LJ + y $ a} ‘ ’ + } ‘ , Tah? 
i n¢ 1 , l I O} 2 1O! cha it availal 
>() F ‘ : , 
oO} ly 1 With thes, lida ito} 
?] . m: Penney . ° . 
= MR. ERNI I.D: But the witness h test Lea | 
1) 
= + , y ‘ - 17 ‘ 7 } I - M y 
1tTo@y itt 1s tii avatlabl to the Board of ial jseXS, | 
9 
w r . +} - | 
yardle ( where the riginal source was. 
%4 
ee | Th . toe 1 ! 4 : 3 7 
iH BI © hasn't testified to nd j 
! 
ee ; ‘ ; } 
ron't understood h o testify to that. have 


THERN DIS ICT COURT REPORTERS. 115 CO MIHO? 


337a | 


ly ] Dahl- 
) ‘ 
= LT r Lon published, so sbviously in order to make 
? pari ms you would hav to go into yearbooks going 
4 ! years Ct eems ft me we ugqht to know and the 
is) | 1 } " 
, sught to know that what h S ae those three 
6 7 
ict 1X lgns of ar nnealthy market; if they are 1ot 
‘ , + | ; 4 @ 
} f ain ou ealthy market, bu the are ambiguous jns, 
a“ 
ne say it But it is unfair for hit: to say that tho 
9 
thr acts with knowledge of Allied'’s position or delivery 
10 , ‘ 
r rmation which may ha been posted na bulletin board 
| 
ll 2 day but which is not available to somebody who sits in 
, 
/ 12 'P : 
i an office like you do as a non-trading doer, that to com- | 
13 ‘ ' i ; Se ak oe 
1 all of that really gives a distorted plece of information. 
j THE COURT Professor Dahl, assume that is a 
15 Tad : : 
Tu tion. Were those three indices, based upon the volume of 
16 , : ‘ . 
1 é OoOmmitment and oper interest,would those three indices 
17 
l ; 
i i your ofinion such that they would show instances 
1 | 
¢ . ‘ . . _ 
instability, standing alone? 
19 ‘ — sme re ‘ | 
THE WITNESS: Standing alone, would have to say | 
' 
20 F . , ‘ P | 
yne would need more emphasis or more data besides those three. 


COURT: What would you need? 


THE WITNESS; There are two other significant 
23 ; me, ' 5 | 
elements of information that were not published by the 
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a daily 
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j verybody s trying and everythi: is beir 
f I ITNESS ve Rs E32 li rue, espi 
race. 4 [T sit ! Board t Director { é 
J b ey Ee I a part of our growtl tru ré 
juct it An staff that h the sponsibility 
1] -cKing these things when there looks 1 “ther ight 
12 i rat in the woodpile, you better investiqate : £4 r 
, 

13 t t sara.” 
4 MR. LIMAN My client, your Dr, wasn't a 
1d nember f that staff and he wasn't on the Bus s Cond t 
0 ittee and I'm going to be imprisoned in this court 
V7 a nti nm good company but still imprisoned re 
4 ial months. ? 
ig THE COU : Mr. Liman, no jury is here. 
20 MR. LIMAN: That is not natural with me, your 
21 1oY 
22 Tui URT: No drame. 
23 MR. O'DONNELL: Your Honor, with respect to Mr. 
24 Harris' point that this information can be offered 
9) at least against the New York Produce Exchange, I submit 
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t j you ee ome unusual patterns one 
‘ t . 
7 L right. 
THE WIT'NE There may be Se 
x 8 C 1onsS by Just ] J t one 
UR l right. 
MR. ae NNELI Your Honor, I idn 
n La. 
. 
Did he say he rested and was 
tion r do I have ome voir dir on tl 
MR. B LD Y ¢ heard in rre 
H} URT Pursuant to rat we w 
the presence of the jury, you may exami 
ink tr at ther *( ins e] r y Ww nt to e xa! 
thi point. 
MR. O'DONNELL: May I proceed,your 
HE ( URT: Yes 
XAMINATION 
) IONNELI 
;00d morning, Professor Dahl. 
Good morning ,sir. 
I would like to pursue the Court's 
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Dag 
I E53. Dahl-cross | 
9 | 
= THE COURT: All: Fright. 
3 THE WITNESS: Is that satisfactory? 
4 THE COURT: If it's satisfactory to you, 
o fine 
6 A Mey T go on with one more point, counselor, $ 
: on this 
8 . ' 1 
QO I wish you wouldn't make speeches for me, I 
9 ; : : ; 
haven't a pending question. 
10 ; : i 
MK. BERNFELD: You did indicate you would 
1] allow the professor to state why he felt these things 
\ 
12 
4 exist in combination, your Honor. 
13 THE COURT: I did and I will allow him to 
14 ‘ . . 
1lluminate his answer. Go ahead. I told you that you 
15 let ae) -. 
could. Go ahead. 
16 THE WITNESS: Here's why these things some- 
lj times must exist in combination. | 
18 We had a situation where we had in 1963 according 
19 to I believe what has been submitted here to the 
20 . ‘ : , ? 
Court with regard to the volume of ex-pit transactions 
21 which we haven't discussed in detail. These were 
22 ; 
abnormally high in 1963. 
23 || 
fe) What was that -- 
| 
9A : » 
7 A The number of ex-pit transactions were 
| 
25 a P ; 
abnormally high. They were astronomically high relative 
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y 
Q You don't know whether anybody else did, who 
3 || 
| got an answer, do you? 
4 le ' we } 
A Well, I don't know if anycne else asked the 
5 
vesStion += 
| 6 
| a) That is all I am asking -- 
| 7 ' 
A I think they may have -- 
R 
QO I am asking what you know. Do you know 
9 | 
if anybody else asked the question? 
10 
A No, 2 don’t. 
ll , 
@) ,Do you stand by this testimony that you | 
12 | 
i gave yesterday, or are you retracting it? And this is 
13 : : ‘ 
the question, at page 711 of the transcript: 
14 
"The Court: Professor Nahl, assume that 
15 ; , 
is a question, Were those three indices, based upon 
16 
the volume of the commitment and open interest, would those |! 
| V7 . ane 
{ indices be, in your opinion, such that they would show 
18 : 
instances of instability standing alone? 
| 19 , : ; 
| ‘The Witness: Standing alone, I would have | 
20 
to say one would need more emphasis for more data besides 
21 
those three. 
| 
it ' 
22° || | 
“The Court's: What would you need? 
23 || } ; 
"The Witness: There are two other significant | 
24 |i nee : 
elements of information that were not published by the 
5 | 


Commodity Exchange Authority, but were made available on a 
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‘ lilly basis at the Produce Exchange and one was the 
t ind ne was f Ise the cantracts settled 

Ver Ma I thi point 

° f xt Tertainly. 

"The Witness: What I am saying is that the 
' f nagez and the other people in the market, 
‘ ‘ tl r re, had is information, I mean, on a 

7 tand by that testi ny Or are you 
; et ting it this morning 
2 MR. BERNFELD: Your Honor, may we approach 
He t bench 
14 

‘HE COURT No. 
a MR. BERNFELD I object 
THE COUR The objection is overruled. 
‘a MR. ER? May I state the basis for my 
' bjection 
” THE COURT: I don't want a speech from you. 
20 MR. BERNFELD: I just want to indicate that 
21 


his material was read from testimony that was given 


THE COURT: That is guite obvious to us all. 


But Mr. O'Donnell certainly has a right to use it for 


his purposes. 
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A I don't retract that testimony, sir, and I 
don't believe that -- 
0) That is all I am asking you, whether you 


stand by it or, vetract it. 


A I don’t retract it. « 
Q Would you please just try to listen to my 
questions and answer them? Then is it something 


that you need more, you need some combination more than 
volume, open interest and concentration among traders 
to have these warning signs; you need some combination 
with ex-pits and deliveries, is that what you are 
telling us? 

A I would say yes. 

Q With respect to all of this statistical 
data, all five, all of that information is known to the 
Commodity Exchange Authority, -is it not, sir, contempor- 
aneously? 

A It certainly -- yes, it would be known, 
because the CEA has a person there. 

(@) They have a person there, they know -- they 
publish the volume, open interest and distribution 


among traders of commitments and they are there and 


they can see whatever the story is on ex-pits and 


deliveries, is that correct? 
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| 
2 \ hat S$ correct. But the ex-pits did increase 
} 
3 ibs tially and was a -=- the ex-pits were a ajor } 
| 
4 r the increased volume in 19¢ 
5) ! rtually ease, \ ldn't N 
b . P + + ond -pit trar i tions bet e¢ 'g§? 
‘ © 
o I the -ex-pit transactior there was very 
J Lite) r If you ibtract ho sé it 
10 And similarly, if you take the year 1961 anda 
1] J ract it the e pit transactions, 6-B ex-pit transactions|, 
‘ 
12 which were 504, you then find that vou had a good deal 
13 jreater number of non-ex-pit contracts in 1961 on this 
i4 Exchange than you had in 1963, namely some 86,000 plus in 
15 as compared to this 79,000 figure in 1963 | 
ib A, That is correct 
li Q With respect’ to this subject of Exhibit 124, this 
18 publication by the Exchange Authority that 
19 breaks out traders by longs and shorts and by large and 
20 small, that of course doesn't give the positions of individual 


21 traders or their names, that is published by the CEA, as | 


99 ; ‘ | 

cod I understand it, only on a monthly ‘basis? | 

} 

23 A That is correct. . | 

f - . + . _ . | 
24 | ( How long after the month is that information 

| 


a | supplied? 
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- | A I can't tell you exactly, counselor. I get the 
3 publication and usually it is within, sometime within a 
4 few days after the end of the month that it gets to my 
5 office. | 
6 Q You know that Ira Haupt, of course, got all of 
: this information also, do you not, from the CEA in 1963? 
6 A I assume it is available to everybody, 
9 9) What do you know about Ira Haupt's reputation 
10 |) =6in 1963? | 
i] 
1] A I know very little about the reputation of this 
| \ 
12 || oi 
¥ si FiTW. In fact, I know -- 
13 2) All right. When you get this publication every 
14 month from the CEA and you see the hedging position that 
im | 
15 is set forth, hedging is in the hands of large traders, is | 
16 a reassuring fact about a market, is it not, sir? | 
| | 
17 A I would say that is correct. 
} 
18 9) That is all I am asking. You say with respect 
19 ! to the subject of deliveries, I think you told us yesterday 
I 
20 | that something in the range of two per cent of all futures 
21 | contracts on an exchange would be satisfied by delivery, 
l 
22 | 
that would be a normal range as a general rule on 
\ 
23 COI ; 
} a commodity exchange, is that right? | 
I 
a || - an? 
| A I didn't quite say a general rule, but I would 
| 
95 II ; ‘ . 
25 1 say in the biggest markets that we have, deliveries 
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a 


3 : And ina smaller market deliveri 


@ 
n 
3 
4 
2 
ox 
o 
a 
1) 


{ ir arly in a market where tr: in the cash commodity 

a) jomir t J the futures irket on the excha e? 

3) » I have never studied that question, I really 
7 ion't know, ar some of the smaller markets. 

: } 


ut yesterday, you had these -- in this exhibit for 


10 ftentificatio ou have these percentage figures with 
1} respect to delivery as a percentage of open interest on the } 


12 fi st notice day; do you recall that? 
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: ae Q When you were talking about the two per cent and, 
3 i by the way, vou were generous enough to say it might be 
Ss 4 three per cent and not two per cent. 
5 | A You know, this is kind of a ballpart figure, 
6 At any rate, it is very low. tg 
7 All right. 
| 8 


With respect to two or three per cent of trans- 
actions, you were not talking about two or three per cent of 


the open interest on the first notice day being satisfied 


ll by delivery, were you? 
| \ 
12 | A No, I wasn't. 
y 
13 | fe) You were talking inst:ead about the per cent of 
| 14 || delivery with respect to all of the *ransactions on the 
| 15 Exchange. 
| 
| 16 |] A That is correct. 
17 ) So with respect to these high percentage figures, 
| 
18 | Exhibit 165 with respect to 1963 and which are also 
19 || very high with respect to 1960, '61 and '62, that is 
‘ 
20 || apples and oranges compared to your two or three per cent | 
| 
21 || figure? 
22 | A This is deliveries in the first notice day, the 
23 | two per cent that I was talking about was not, We would -- 
|| 
2A |] to get comparable figures for other markets, you would 
H} | 
1} | 
25 || have to study this separately. I don't know wheré such 
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oe | 
jata lst 
, Did you ever make a computation in all the work 


] iv lor it respect to this iS€ 2s to what the i 
: | é 1] be with respect to tl New r k 
6 rod E hange eliveries in 1962 a 4 per ent f en 
7 ¢ t E 3 nsact or In the I e 
: iven't tudied the question directly My 
’ ion ji that it i high 
10 It 1s two to three per >ént, sir, don't you know 
1] + P. 
le p What is two to three per cent 
13 ) Deliveries in terms of percentage of the 
4 t+ actions, the volume of transactions on the Exchange 
15 juring the year. 
16 A Deliveries a 1 percentage o the total number 
7 »f futures ontracts ctual] entered, 
18 OQ Yes. You didn't make that computation? You 
19 don't know it is two to three per cent? 
% ° 
aN I didn't make that computation'directly. 
| 
21 fe) You talk about deliveries and this information 


rt 


being available to the Exchange with respect to number of 


deliveries, 


24 . 

You don't mean the Exchange, do you? 
- | 
25 ‘ 


You mean the Clearing Association? 


gtl Dahl-cross 

Q With respect to the mechanics of the ex-pit 
transaction, there has to be reported that there has 
been an exchange of this cash commodity for futures 
contracts, sometimes as an exchange of futures for 
physicals? 

A Right. 

Q That report goes to the Commodity Exchange 


Authority directly, that there has been an ex-pit 


10 


transaction by the member of the exchange; does it not? 
A ,Iit goes to the CEA and’ also there had -- a 


letter I believe according to the rules goes to the 


| : Z 64 
| 


13 
-learing house. 
| 14 
QO But the Commodity Exchange Authority 
15 ' : , 
legislation and rules and regulations requires the member 
| 
16 ‘ 
not only to send a letter to the xchange, but to send 
17 ; ; 
notice to the Commodity Exchange Authority, the member, not 
18 seas ; ee 
i the exchange, notifying the authority of the ex-pit? 
19 | 
A Yes. | 
20 ; 
Q The CEA does not publish Ssepaately in any 
21 | : wh : , 
contemporaneous fashion the information that it gets 
| | 
22 | ; 
| concerning these particular ex-pit transactions? 
23 
i A Not that I know of. 
i| 
4 || 
| Q And you don't know of any contemporaneous 
Ht] 
25 | 


cumulative collection of that information which is made 


| 
i 
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9 . . eee 
io, isn here 
M RNFELD Ibjection, your Honor. 
. r haracterization of the t timor 
y 
T I : y r siti r + } ‘ . 
rh 
t t m ether + J y + It's *. + 
’ Y 7 + r 
] n. 
Q 
MR . NNELL: Excuse me ist 1€ Minute, 
y 
; y 
10 
I YOURT: irely. 
1} 
ll 
( iuse) 
9 
Lam 
AY ] iware that Haupt rer rted Allied's 
| 
t r t fall fr 39 being a bona fide 
\4 nr 1 + Y 
, 4 4 : 
+f 
A Yes, I assume this was the ase, As you 
16 
L - ~amry, 4 r > ~~ } 5 o 
K Ss ene « mmitments ot x i1ey report 
ad 
r bs Se 6 - aA A aceciim P 
® i didn't ask y 1 to assume, IT ist want 
l® 
know whe Y ou kne that Do you know it? 
19 
A I know it onsay from the commitments of 


2) Do you know that they told this to Mr. 


Berg, the managing director, in the fall of 1963? Ira 


Haupt did, the people those fellows at the first table 
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2 
represent. 
3 
A That Haupt told -- 
4 . . 
@) Mr. Berg, the managing director of the CEA -- 
5 2 P 
of the produce exchange? 
6 
A I don't know that directly. 
MR. O'DONNELL: Your Honor, I have tried 
8 
to limit my questions to voir dire type questions, 
9 
I do have cross-examination in addition, at an 
10 
appropriate time. 
11 as , 
, THE COURT: I understand that. 
12 
MR. O'DONNELL: Thank you,y.ur Honor, 
13 
THE COURT: Mr. Fryer, do you have any 
14 
yuestions? 
15 ; 
MR. FRYER: I have a very few questiicns. 
16 
CROSS-EXAMINATION 
17 
BY MR. FRYER: 
18 , 
Q On ex-pits, Professor Dahl, I understood 
19 : oe ; oe 
you to say that the significance of the ex-pit statistics 
20 . 
was that ex-pits should reduce the open interest; am 
21 
EI right? 
22 || , 
A That" s Fight. If there «a.°7 exchange 
23 , 
of futures for cash, they do reduce the open interest 
2 | 
Q Do they also reduce the open interest, sir? 
| 
- 
|| A It could be that if one of the parties to the 


Vv’ 


I 
| 
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is not hedged, that the open interest 


tay the same. 
Right. So that is one case in which they 
luce > ope Interest, right 
Correct 
nat would happen to the per interest if 
rests ere inhedged befoer teey entered int 
pit 
f both parties are unh J » and th 
nto su a transaction, in my opinion, that is not 
I de . inGe ot ruture ror ish 
jon't understand that, si ie 
lient, Bunge, owns a tank car > ne tank car 
ind it needs it several months hence. And 
t thinks the price is yoing up it has not hedged 
‘ tank car. Assume somebody like Proctor 
think the price is going down; it needs 


tely one tank car of oil within one month's 


t is unhedged. Can't Bunge and Proctor & Gamble 


nto a 


I1i41 to 


tranSaccsaun wierevy sunge selis tne tank 


Proctor & Gamble now, but since Bunge 


g to need that oil in several months and they 


he pri 


market 


ce is going up, can't Bunge go-‘along in the 


and can't Proctor & Gamble » Which thinks 
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2 | ° ° P P 
i } the price is goirg down, simultaneously go short? 
i | 
3 I 
° Are you Saying that is not a proper ex-pit, sir? sen 
4 | : ‘ : 
|| A Not in any understanding of an ex-pit } 
5 . rere : rs 
transaction, but it's not an exchange of futures for cagh. 
6 | : ' 
They aer not exchanging futures for the cash commodity, 
7 | 
, Q Do you have a copy of the rules of the New York 
8 , s | 
| Produce Exchange with you, sir? } 
9 | 
A Yes, I do. That is listed under so-called 
10 . 
ex-ring trading rules. | 
1} .@) Isn't it true in the case that I gave you | 
| \ 
iT] 
‘ 12 tat : = 
Bunge was giving up cash oil for a futures contract, sir? | 
3 |] | 
| Isn't that exactly what happened there? Wasn't that 
14 | : , | 
| an exchange of cash for a future? 
15 ; : ’ 
| A No, it was not. If that was -- they weren't 
16 || ae : ; Pp 
giving up the cash right at that time, the cash commodity. 
7 : 
Under that type of a transaction you describe, I think } 
18 P ‘ : } 
that should be made in the pit . : 
i| 
19 jj ls 
i fe) Maybe I didn't make myself clear, I was | 
“ | | 
| hypothesizing a sale right then. Proctor & Gamble 
; i | 
i wants the oil, it needs the oil, and Bunge sells them 
| 
22 || , ; , v 
the oil on the spot. But since Bunge itself is going 
23 P ; P 
to need that quantity ofoil in a couple of months, Bunge 
| | 
" | : | | 
goes along, so Bunge is exchanging the cash oil now 


against a futures contract three months hence. 


, 
bec 
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he other party? Are 


up a future? 
hey are simultaneously a Ying short, 
We] inderstanding of a change of futur 
i would not -- in fact, I know that wouldn't 
jer the rules of O.nes commodity markets. 
lxre whetneyr oO not nat was the case 
nor lly when you ha an exchange of futures 
h part jives up the future and its exchange 
“commodity. Tt usually takes piace wnetween 
tners, potn ot tnem are heaged. 


jave you ever participated in an ex-pit 


ive you ever participated in the sale of any 
ish grain¢ 


, £ haven’ <. 
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| 
' 
2 | fe) T would like you to look at Rule 6-R and explain 
3 ! to me what language there is there that leads you to 
4 || conclude that the transaction that I hypothesized is not 
5 right within the terms of that rule? 
6 | A I will read this rule. It says, "Trades made 
| 
7 in connection wizh casn fats, oils and oil seeds transactions 
|| : 
8 Or exchanges of f€utures contracts for cash fats and oils 
\ 
9 | and oil seeds" -- 
| 
10 ! Q Bian" t. 12 say "or"? 
in A Yes. 
\| \ 
12 | Q Doesn't the transaction that I hypothesized to 
13 you Fall within the first half of that rule? 
14 | A That may well be, that that was allowed under 
5 Il this when it says "Transactions made in connection with 
16 | cash fats, oils and oil seeds," under the rules as 
17 stated. This rule is unique to me. I know of no other 
12 | commodity where it is stated like that. 
i9 || Q This is the particular market that we are dealing 
| 
20 I with here, we are not dealing with a grain or silver, we 
| 
21 | are dealing with cottonseed oil; just so we are clear, do 
| | 
22 || I understand you to say that the transaction that I 
3. «Od hypothesized would be proper under this rule? 
i} ¥ 
Ww iI A [I would guess that that would -- may well come undelr 
! 
5 I the rule. 


| 

1] 

I 

| 

1} 
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Thank you; sir. And what would be the effect 

nterest »9f such an ex-pit transaction’ 

he per interest would rise 

Tha } you 

[f accurately ul p what you have 

I ase when both art ire unhedged the 

é yu] Yi e In i 1a e sie 

ra n 

Vhat wa that 
f Che e wnere b th i I € tc thn 4 S 5 it are 

5 «60UtTNeEeYy iO inte -Cme ex-pit, the ope interest would 

+ 

Yes. 

In the econd case in which one party to th 
yne party only is hedged, the open interest 
the same, right? 

Correct. If one party is hedged. 

Right 


Only in the third case, in which both 


were you right when you said that the 


would decrease, right? 


That is correct. 
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2) Do you have any idea how many of these ex-pit 
transactions in 1963 on the New York Produce Exchange fell 
into which of the three categories I have just talked 
about? 

A Well, I would guess, since the open interest 
was rising during this period, and that we had ex-pits 
being a substantial portion of the volume, that the 
transactions were of a nature where neither party was hedged 
and they were taking a transaction in cash anda transaction 
in futures outside of the pit, and I, for the life of me 
can't see how this can be justified. 

Q Did you understand how the hypothetical trans- 
action between Bunge and Proctor & Gamble could have been 
justified, sir? 

A I understood it, yes. 

fe) Have you looked at any of the ex-pit transactions 
in 1963 for the purpose of finding out whether or not they 
were justified? 

A I have not looked at any of them, any specific 
ex-pit transactions, 

fe) So then you really can't say whether or not 
there was even a single one of them that was justified or 


not justified, sir? 


A I can't say -- transactions made in connection 
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“Aner 
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that, 
t the 


fats, oils or oil seed is a pretty broad ru 
lL Gidn:’ you that, sir asked you wh 
here now you can say whether there was ne gsi 
1At i lot busti£i 
vhat have seen, I n't Sa that, at 
ven' xamine the eviden ; 
weren't you also v -ong when you testifi 
r mse t My Bernfeld t the signific 
at the tend » decreas the open int 
2u wron ihout thet; sir 
They ould decrease the en interest if £t 
iges of future for sh} riehkhe. If the tra 
made n ynnection with cash commodities -- 
I understood you to tell Mr Bernfeld that 
ince of ex-pits was that they would decrease 
rest T unde tood you to tell me that the: 
the open interest, am I not right: 
I believe I mentioned that -- I said that \ 


ex-pit transactions, or ex-pit transactions 
tend to reduce the open interest or at best 
16 But these transacticns 


under the first 


if allowed, may well increase i 


rt 


So you were wrong then when you told Mr. Be 


significance of ex-pits 
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| the open interest? aa 
| 
3 | A That is what happens in most markets, 
4 | Q You were wrong about this particular market, sir, 
e | | 
o | right? 
| 
6 | THE COURT: Mr. Fryer, you have made your point. 
7 MR. FRYER: I am finished, your Honor, thank | 
| 
8 you. | 
9 ! THE COURT: Mr. Minnerop or Mr. Smith? 
10 MR. MINNEROP: I have no questions, | 
1] MR. SMITH: I have very few, your Honor, 
| | 
12 || CROSS EXAMINATION 
ray 
13 BY MR. SMITH: 
14 || Q I just want to be clear, Professor, in light of 
| 
15 || your testimony this morning. You are not changing what you 
16 | told me yesterday, are you, that the deliveries and the 
7 | ex-pits are available on the bulletin board of the | 
| 
18 ¥ Exchange floor? 
19 || A No. 
| | 
20 |i 9) You are not changing that testimony? 
} 
|| | 
21 | A No. | 
22 1 e) And you are not changing your testimony that 
) i 
23 | they are not available to a non-trader director like 
24 ! yourself except when he happens to go on the flogr and see 
1 
| 
25 || the bulletin board? 
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BERNFELD: Your Honor, we offer Plaintiff's 
125, 126 and the transparencies marked 122-A, 
125-A, 125-B, 126-D ana 126-! 

IMITH bjection, your H or 

COURT: \ll of the A marked xhibits, the 

led. 

i 1dmitted AL ee | admitted, 126 is 

in respect of the New York Produce Exchanae. 
*DONNELL Which one as to the New York 

ide 

COURT: The last one, 126 nly. 

SMITH: Your Honor, may I request the same 
to Exhibit 125? I believe the testimony -- 
COU What is 125? 

O'DONNELL: Your Honor -- 

SOURT: Wait, gentlemen. I will:hear all of 

» isn't the indication on the source? 

SMITH: The source written on the document is 


ins, your Honor. The testimony is that to 


it contemporaneously you have to go on the floor. 


| MR. 


O'DONNELL: This is the figure with the 


percentages that are not found any place, your Honor, 


which I think 


the testimony has demonstrated -- 
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i elrt-2 Dahl-redirect 
2 | been available only to the New York Produce Exchange, 
3 || based upon the present record. | 
4 | So that at the present time in viewing these, 
5 that 28 in 122, 123, 124, 125 and i126; sine they have | 
| 
6 | could be viewed in combination, you can only look at 


~ 


this evidence in its totality as against the New York 


8 Produce Exchange at this time. 
9 One thing more. I think I have indicated to you 
10 these illustrations and charts, et cetera, that you 
ll | see and receive and look at, is like any other evidence, 
\ 
12 You are to evaluate it based upon what you heard in 
13 the courtroom and based upon your examination of the 
14 || record and understanding. 
15 (Pause.) 
16 |} Q Professor Dahl, I ask you to turn to Plaintiff's 
17 Exhibit 122 in evidence, the monthly volume of trading in 
12 || cottonseed oil futures, 1957 to 1963. 
19 DO you recall Mr. O'Donnell's questions which 
2 «| compare the volume of trading in 1962 to 1962? 
9} A Yes. 
| | 
22 || 2) Do you recall specifically that he asked you to 
23 | subtract out 11,000 November contracts and 35,000 
2A \ type 6-B ex-pits from the 1963 monthly volume? 
25 || A Yes. 
i} 
I] 
i] 
| | 
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Do you recall that Mr. O'Donnell pointed out that 


out these two figures, that the resulting 


very >losel 


resembled the 1962 volume? 


< 


= 
i 
park 
£ 
~ 


Do you have an opinion whether 


+t to experience an increase in trading volume of some 
yntracts, putting aside the 11,000 for-November, 
r > tituted almost wholely S a result of 
transactions? 
M *DONNELI Objection, your Honor, 
MR. SMITH: Objection as to our client, your 


That information is not admitted against us 


Ww 
» 
a 
am 
“| 
3 
j 
0) 
+ 


EC ion aS 


ct 
3 
Oo 
a 
e 
ct 


nor. 
MR. FRYEF I have the same objection, your 
MR. O'DONNEL.: There is no foundation, your 


that this witness could have an opinion with respect 
events of 1963 on the basis of this fact alone. 

THE COURT: T am going to allow him to answer 
stion, but I think I have already given instructions | 
jury in regard to it in any event, so that the other 


» I think the jury understands how they are supposed 


the evidence. I am going to allow him to answer 
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I elrf 4 Dahl-redirect 
| 
| - ] 
7 the question. 
¢ | 
3 MR. BERNFELD: May I ask the reporter to read back 
4 the question? 
9 THE COURT: The question is simple enough. You 
| 
6 Spe ; 
a keep it in mind, Professor Dahl has the question in mind, 
, did he have an opinion as to whether or not that volume was 
8 
unusual. 

9 

THE WITNESS: I believe I testified yesterday 
10 7 2 ; ‘ . . 

that ex-pit transactions are allowed as exceptions to 

lt the trading rule. 
12 

THE COURT: Professor, I would appreciate it, 
€ | | 
13 I think we have that clear, we. understand that, I would 
4 | appreciate it if you would direct yourself to the specific 
15 question: 
16 tel 

In your opinion was that volume unusual, The 
17 is aoe 

answer is yes or no. 

\ . | | 
18 Q The increase in volume, the 35,000 increase in 
19 P P } 

I volume .as a result of ex-pit transactions, was that 
20 | increase unusual? 
21 i A Yes. 
22 || seal | 
Q Turn to Exhibit 123, the size of the open interest | 
23 il F a 
in cottonseed oil futures contracts at:mic-month and 
! 
| 24 | 
month end, January, 1960 to December, 1963. 
| 
25 | : 
Do you have an opinion whether increasing open 
i] 
S 
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| ix Dahl-redirect | 
| 
2 nterest in the face of 35,000 type 6-B ex-pit transactions 
3 1963 was unusual? 
j M *"DONNELI I bic Se t] t, your Hon 
a) t r yi na "in thé face of" mea ‘ 
6 Mr } YE! Your Honor, I 1lso-- 
] HI URT Mr. Fryer, I expected you to object 
oS Y in any event, the 2HDjyections are verruled. You 
+) swer the 1estion. 
ll é 
ll turning now to Plaintiff's Exhibit 124 in 
‘ 
12 m 9 7 - b + . SC istcs 
Le evi ice, ymmitment of trader i! ttonseed oil futures; 
13 I + your attention, Professor, to the figure at the end 
14 , co = } 
i4 f March, 1963 r the number of Ontracts held on the 
15 +A f } r - * a+r j ~ ic vv ' ~ - 
19 lor Side of the market by large hedgers; do you see that 
16 figure, 624 
| 
17 Yes 
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BY MR. BERNFELD: 


to 


3 Q I next call your attention to the figure for con- 
4 | tracts held by large hedgers on the long side of the market 
5 "at the end of July, 4,384. 

6 || Do you see that figure? 

7 A Yes. 

8 Q Do you have an opinion whether that increase from 


9 624 at the end of March to 4,384 at the end of July 


10 represented a sharp increase in the size of the open 
1] position in the hands of large hedgers? 
\ 

12 | A Yes, I would call that a sharp increase, 
13 fe) I next call your attention to the large hedge: 
14 |! figure for the month of June, 1,382 contracts, and then to 
15 the figure for July once more, 4,384 contracts. 
16 | Do you have an opinion whether an increase in | 
17 the number of contracts held by large hedgers on the long 
18 Side of the market from approximately 1,400 contracts in the 
19 || month of June to approximately 4,400 contracts at the 

} 
20 } end »f the month of June represented a sharp increase for 
21 a one-month period? 
22 | MR. O'DONNELL: I object to all of this, your 
23 | Honor. With respect to sharp increases, the figures are 
24 | here. They are in an exhibit in evidence, They speak 
2s | for themselves, what is sharp, dull or in iaVinkbi 
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ee 

l jwrf 2 Dahl-redirect L. 
2 THE COURT: I thought we were supposed to be -- 
3 MR. BERNFELD: Those fiyures were calculated 

| 
4 by Professor Dahl on his exhibit which is 124-A marked 

| 
: 
) ror identification. I have no other means of asking the 
6 juestion since we don't have the calculations in evidence. 

| 
( There are perceitages calculated. 
6 ! 


COURT: ALL right. You may answer the ues- 


| 
| 
| 
9 ion f or no. | 
10 A Sizable increase. 
nae ; Ame 
li Q Turning next to Plaintiff's Exhibit 125 in 
\ | 
| 
+ . = | 
evidence, cottonseed oil futures contracts settled by | 
I. delivery as compared to the size of open interest on the first 
14 notice day. I call your attention to the March contract | 
i | 
15 month, the first one for the year listed on the chart. | 
16 Do you see the figure that states that 85 
~ P e = 
7 per cent of the contracts open on the first notice day of 
. e 
18 the March contract month in 1963 were settled by delivery? 
19 A Yes. 
| 
20 ) Do you see the figure next to it for 1962 Pi soos 
21 A Yes. 
99 ‘ 
2 @) -- where it states that 36 per cent of the 
| 
2 | 
a“ contracts in that contract month in 1962 were settled 
9 p 
24 for delivery? 
25 A Yes. 
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9) Do you have an opinion whether the increase from 
36 per cent in 1962 to 85 per cent in 1963 was a sharp 
increase from one year compared to the next? 

Yes. It is more than double. 

QO I turn next to the second contract month for 
the year 1963, the May contract month, and I call your 
attention to the statistic which indicates that 87 
per cent of the contracts open on the first notice day 
were settled by .lelivery, and then to the fiaure’ for 
1962, which is 38 per cent -- 

\ 
THE COURT: Mr. Bernfeld, I am not going to ailow 
you to ask him a question about each of these months, 
MR. BERNFELD: I only intended to ask him with 
respect to the first two months of the year, your Honor. 
THE COURT: Ali Fight; Fines 

QO Do you consider this increase from 38 per cent 
to 87 per cent a substantial increase? 

A Yes. 

Q I would ask you to turn next to Plaintiff's 
Exhibit 126 in evidence, monthly volume of cottonseed oil 
contracts, ex-pit transactions, for the years 1961 
to 1963. 

Would you turn to the middle column entitled 


"Type 6-B Ex~Pit Transactions." 
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Do you note at the bottom of 
there is indicated a total of 504 type 
trans t 1 for that year? 
Io you further note that at 
ylunin for 196 there is indicated 434 
t ! ictions for the year 1962? 
Do you further note that the 
6-B ex-pit transactions for the year 1 
A Yes. 
Was this the figure to which 
referred to a an astronomical increas 


7 
4 
pats 


astronomic: 


8) Turni 


tainly is aver Sizab 
J 


to the <o 


relative 


ng to the top of that c 


ex-pits, I call your attention to the 
1963. 
Do you note that there were 
ex-pits in the month of February 1963? 
A Yes. 
| 
0) Then in the month of April d 
i] 
i} 
| were more than 1800 type 6-B ex-pits? 
| A Yes. 


SOUTHERN DISi\ICT COURT REPORTERS, U.S 


the column for 


6-B ex-pit 


type 6-B ex-pit 


re was 35 


963? 


you were earlier 
e? 
le increase or 


ther 


years 


olumn, type 6-B 


month of February 


940 type 6-B 


o you note there 


COURTHOts! 


196] 


6 


9 


13 


14 


15 


16 


17 


18 


19 


20 


= 


37ia 
| 790_\ 
gwrf 5 Dahl-redirect 
9) Then again during the months of June and July 


1963 more than 2,500 and more than 4,000 ex-pits in each 
of those months respectively? 
A Yes. 

Q Professor, based upon the information before you 
on Exhibits 122 through 126, including monthly volume of 
trading, size of open interest, commitments of traders, 
deliveries and monthly volume of ex-pit, do you have an 
opinion whether there was an unusual condition prevailing 
on the ccttonseed oil futures market in 1963? 

MR. SMITH: I respectfully move for the limiting 
instruction here, your Honor. I think it should be made 
clear with respect to this ultimate question, it is only as 
ayainst one defendant. 

THE COURT: I think you understand that, don't 
you, now? We are dealing with these exhibits. All five 
of the factors have to be present, and, therefore, the 
ultimate question, whatever the answer is, you take only in 
respect at this point in the trial as to the New York 
Produce Exchange. Is that clear? I will go over it again 
LE 2 2en*t clear: 

All, right. 

QO Do you recall the question, Professor? Would you 


like me to restate it? 
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etermine with whom he will do business and how much 


yllateral r margin or financial protection he will 
lemand from his customer before doing business on his 
Yes, provided he conforms with the exchange 
on the minimums. 
) Right. 


Would you agrees with me, Professor Dahi 


it a2 rOntract market, such as the New York Produce 


inge in 1963, is an exchange designated by the 


irter provisions, by law provisions, rules and regulations | 


e Commodity Exchange Authority under the Secretary 


A Yes. 
i7 ‘ 3 Q | 
Would you agree with me that the Commodity 
18 : x : | 
Exchange Authority may review tho rules and regulations 
| 
19 : . . : & 3 : | 
ind inform the exchange if it disapproves of any of them? | 
| 
20 
A Yes | 
2] 
5) That would apply to ex-pit rules or any other 
99 


rules, correct? 


A Correct. | 
| 
4 24 ‘ | 
@) Would you agree also with me that under the 
| 
25 


Commodity Exchange Act the Secretary of Agriculture } 
} 
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can take measures, the Commodity Exchange Authority had 
to take measures, if he has reason to believe that any 
person is violating or has violated the Act or is 
attempting to corner or manipulate the market in any 
way? 

A Yes. 

fe) Would you agree with me that the Commodity 


Exchange Authority also directly supervises futures 


commission merchants, stockbrokers and traders with respect 


to futures contracts? 

A 1e6. 

(@) And that those persons, namely, futures 
commission merchants, floor brokers and traders. report 


directly tothe Commodity Exchange Authority on their 


transactions? 
A Yes, if they are large traders. 
(@) Above 25 contracts? 
A Above 25 contracts. 
Q Yes. Would you agree with me that the most 


closely guarded secret with respect to RO a 

futures transactions and those on the New York Produce 
Exchange in 1963 are the names of the traders that the 
members are trading on behalf of and what the position 


of those tradersare, the individual positions? 
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9 | 
= ; t sec! t to yther members | 
3 ‘ i. . ie me ‘ te 

\ Known only to the Commodity Exchanae 


r t ne? that orre t 
) 
t k wn to the New rk Prod e Exch é 
7 ; 
( 2 ae th learing association, nd the whole 
work f I tatute and the regu Ting § O 
Q) 
ture 
10 is 
Ye 
1] : : 
q Would you «egree with me also, Professor 
‘ 
19 
ahl, tha the brokers, such as Ira Haupt, are required 
. 
1 
iW, ‘ommodity Exchange Law, to inform the Commodity 
14 p 
inge Authority with re ect to trades involving 
15 , eo 
t ey Oldin« than 25 contracts, whether those trades 


16 5 " ' ; wy ; | 
; »1\ p lative transactions or hedging transactions? } 
i7 2 . 
hey have to tel that, to the CE do they not? 
18 - 
19 f : - oe 
9) That's the basis on which the CEA prepares 
20 ‘ ‘“ ; 
that schedu that we will come to? 
9} 
= A Yes. 
2) Would you agree with me that there is nothing 


in the Commodity Exchange Authority, legislation, 
+} 


lat limits in any way the number of transactions that | 


there is on an exchange at any time, and I'm speaking 
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Only stick with the three years, 1960, °61 and "62 they 
are very high percentage figures, isn't that so? At 
least in ratio to your 2 to 3 per cent? 

A These are the contracts, of course, that 
ire open going into the delivery month. 

Q All right. 

Now, your 2 to 3 per cent figure, you have 

told us, related to all the contracts and transactions; 


> 


it's a per cent -- a percentage of all the transactions? 


e) For the yeer. 

Did you -since I was last before you try to 
make any computation as to what the per cent of delivery 
was in terms of all of the transactions on the exchange? 

A No, I didn't make that computation. 

@) If we take all of the contracts which appear 
in that exhibit 122, even including the 11,000 cancelled 
On November 20, 1973, that gives you this figures of 
126,235 that appears on Exhibit 122; do you see that? 

A: Yes. 

@) And if you take on Exhibit 125 the total 
contracts settled by delivery for the year in 1963, 
which shows 3703 contracts settled by delivery, and 


you take a per cent of 126,295 by 3703you come out to 
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f > 
é the cottonseed oil market was unstable or in some unhealthy 
3 condition as far as the New York Produce Exchange is concern- 
4 ea? } 
= 
a A I don't know of any. 
o Q Did you. before you took the stand here in 


preparation for your testimony, consider intorming your 


Government to review what the Government and trade papers 


a ; e cr 4 
9 wrote about the market at that time, in the fall of 1963, 
10 prior to November 20, 1963? 
i | A No, I didn't review such papers. | 
\ 
9 : . 
} 12 9) You have said that with respect to some of these 
13 indicators that the schedules represent, that they could 
14 be a sign of an unhealthy market, and you were asked 
15 some questions about that. 
16 | A Yes. “ 
Vy 2 Could they also be a sign of a healthy 
18 market, a bullish market, a’ healthy market? 
19 A Some of them, yes; others no. 
! 
20 || O Which ones do you say yes for and which ones 
9 
21 } do you say no for? 
22 | A The ones that I would say no for are the large } 
23 | volume of transactions that took place on the futures 
1} 
2 || market outside of the pit. . 
9 } 
25 i a) And all the others you say yes to? } 
, H 
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0 ) en te est, the -- not the volume Of open 
} P x use m<¢ am 6H I reased of 1 interest ria the 
) Lume f iding could be lué ) iti t 
5 n¢ ir nt the market 
‘ The "noes" t it couldn't be the ign of a lthy 
9 tC, 1f I follow you, are the ex-pnit: and some other 
v rte ry, ) he ther cate r that u say that is 
10 t I Fa healt rket? 
1] [hie ther one I would it Y tnat category are 
} . 
LZ he Arg sunts of delivery in the delivery mont h. 
! . That is the r*gures that we have heen Over here, 
ld $ $ f " P 4 } . nA -an na 
t i aS you tigure them come u -o:. B nm percentages i! 
15 f jure them come t around two o three per cent? 
16 x Yes. But the fact remains that we had a large 
Vi number of c tracts a y went into the delivery month 
19 4 1 
LO that were tendered lelivery. fhe data shows that. 
1 , 1 . 
19 But all the others, you say ipart from 
9 ‘ 
20 an ex-pit could be signs of a healthy marxet as well 
2) 5 unnealthy 
| 
99 o 
a A Th ey cay 1 d k ea, yes. ! 
Oy a . . re eae = , ‘ ‘~ ee 
23 , Rise in volume, rise of Open interest and just | 
| 
| 
94 1 . . ‘ ¢ =i 
24 hange in distribution of contracts? 
25 A They could be. 
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O You have followed, as I understand it, gratin 
trading, have you not, on the Minneapolis Exchange 
for some years? 

A Yes. 

3 And with respect to volume of trading would you 
say there have been sharp increases from time to time in 
1972 with respect to spring wheat trading? 

A Yes. 

I show you Defendants' Exhibit 2-A for 
identification, which purports to be a chart showing the 
volume of spring wheat trading in 1972, which is the red 
line, as compared to the average for the years 1967 to 
*71, do you see that? 

A Yes. 

fe) Is that consistent with your recollection of the 
variation between the actual volume in 1972 and the prior 
four years, on an average? 

MR. BERNFELD: Your Honor, we object generally, 
and we also have not received copies of the exhibit. 

THE COURT: The objection is sustained, 

@) Do you have a recollection, Professor Dahl, with 
respect to the year 1972 and spring wheat trading on the 
Minneapolis Exchange, that the volume of trading was much 


higher at points in time in '72, in other words, had 


‘ 
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' MR. *DONNEI Thank you, yur Honor. 

1 - 4 
Ther have been, have there not, Professor Dahl, 
l reases and harp increases from time to time in vo 
A) - 4 . a ry 
o rf trading in spring wheat on the Minneapoli Grain hange 
21 EERNFELD I object your Honor 
Rs RNP RL OD T¢ ’ your ) - 


4 3 = at A A . 
“i THE COURT: Will overrule it. 


- Objection overruled. 
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A There have been sharp increases in recent year 
0 And there have been sharp increases in open 
interest in recent years always, has there not? 
A Yes, and there are perfectly good reasons for 


that. 
And there have been also changes and shifts in the 


distributi.n of those commitments among traders, have there 


A Yes, there have. 

Q And there have also been ex-pit transactions, have 
there not? 

A We have ex-pit transactions in Minneapolis which 
are only exchange futures for cash, only. 

8) And you also have -- and of course that was true 
on the New York Produce Exchange also, was it not, 
2xchanges of futures for cash? 

A I don't be*ieve that was the case. 

@) I thought we had agreed this morning that that 
was the case. 

A If they were exchanges of futures for cash, 
counselor, then I have difficulty visualiz-ing how the 
open interest could ise, when we had exchanges of 


futures for cash, 


2) Did you ever ask Haupt whether any of their 
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é hanges, their ex-pit transactions back in 1963 were not 
tanges of physicals for futures? 
Boy © —Srani"t 
Al] ght. ning back to the Minneapoli Grain 
hange, i > that some contracts have been 
ettled tft t: ye.u.r, I guess you said two or three 
er ent, : v2ri 

MR E D: Your Honor, may I have a continuing 
1b tion to. thi line of questisning;? 

THE COURT Yes, you may have a continuing 
bj tion to the line of questioning, and when the final 

u tion comes up, you may object to that. 

Now, sir, have you come to the opinion that on 
the Minneapolis Grain Exchange these were signs of an un- 
healthy climat of trading with respect to the grains we 
nave been talking about? 

A Nos 2 haven’ £.. 
¢ Yow, let's turn to the subject of the closing 
f the New York Produce Exchange on November 205. 2963... 
You are aware that it was shut down on that day, are you 
not, siz 
A Yes. 
Are you aware that the New York Produce Exchange 
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Py, 
to 


@) Tf the Exchange had remained open in the declining 
price market at the time, would that have been beneficial 
to Haupt's position or would it have lost more money 
than it did as the market’ declined? 

A Anyone who is long and the market goes down, they 
lose. | 

1@) Are you aware of what the New York Produce Exchange 
did in 1963 with respect to the fixing of a price at which 
all those contracts which were open were required to be 
settled? Do you know what the Produce Exchange did with 
respect to fixing a price? | 

A I know they did fix a price, yes. 

9 And they fixed that price, did they not, in relation 

| 
to the price of soybeans over on the Chicago Board of “rade? | 

A I'm not familiar with the details as to how they 
fixed the price. 

@) Are you familiar with the fact that after they had 
fixed the price Haupt, instead of having to pay out any 
additional variation margin to the Clearing Association, | 
received back from the Clearing Association in excess of 
three million dollars representing the original margin 
which it no longer had to keep with the Clearing Association | 


because all contracts were settled? 


A I'm not familiar with that. I haven't seen that. 


“0 THERN DISTRICT COURT PFPORTERS Is COUR TET! ah 


384a | 
| 


7 | 
: jwrf 2 Dahl-recross | 
9 =e . | 
“ ) Have you ever heard of any other commodities 

} 
) inge in modern time that has terminated contracts in 


1 t ianner and shut wn without re: iring delivery « 

: } Y ts, without requiring deli r r the oil 

0 | 
ur lant to the contracts? | 

: A -ertainly not in recent years. 

Who did the shtting down eee. hange and the 


:1 
td Was it tl lor represented by Haupt or the 
9) 
12 ar Be 
» ’ " - . . + 
s It was the Board of Managers who determined that. 


| 
} 
| 


ntrac ‘d to be settled, fixing it as a set amount rather 
16 than let .e decline continue? 


Who did that benefit, the longs or the shorts? 


Lf n - a a 
] I suppose it would have benefited the longs. The 
19 m } 2 s¢ + 7 . ; 
market continued to decline. 
» | 
21) @) Do you know when the New York Produce Exchange | 
9 . : + 
ra did think it was threatened by the shorts on the market, 
ae | 
99 : = be os ! : 
rae the other side of the Haupt position, with lawsuits because 


23 of the action it had taken? Do you know that? 


9 : — onc We 
24 MR. BERNFELD: Objection, your Honor. | 


25 ‘ ‘ . : 
a) : No, I don't know that. 
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1 | gwrf 3 Dahl-recross 
2 i @) Do you know that the New York Produce Exchange, 
3 | subsequent to November 20, 1963, was never again a viable 
4 institution because the shorts had no confidence in it 
| 
9 because they had had their contracts cancelled out on them? 
6 MR. BERNFELD: Objection, your Honor. 
7 ie) Do you know that as an expert in this commodities 
© || field? 
C ° 
9 MR. BERNFELD: I object, your Honor. 
10 THE COURT: The objection is overruled. 
ll | You may answer. 
| 
Y 12 A I know only that the New York Produce Exchange 
13 volume declined thereafter and subsequently -- I forgot 
i4 even the exact date -- ceased operation. 
IS | 9 When you say, “Declined," it declined not sharply 
| 
16 | but radically, didn't it? 
; | 
, | 
V7 A Yes. 
1S QO Radically? 
- | | 
19 1 A Yes. . 
1] | 
20 | Q Down to virtually zero? 
|} | 
21 1 A Yes. 
| 
2 || : 
-- MR. O'DONNELL: That is all I have. That is 
; | 
23 {| all I have, your Honor. : | 
a | THE COURT: All right. 
23 | MR. MINNEROP: I think I am next, your Honor, 
| | 
} 
| 5| 
i y LTPIERSY Le MOIR E pare ntepmy tte 
5 ine 


19 


20 


securities 


action 


identity 


n 
Ay 


386a 


Dahl 


THE COURT lL ‘eort 
n¢ further > mi 
ihead, Mr Minne 
1ssumed nec one ha 


No 


Ye 


Ou have no 


Mamet 22¢ 


- Dahl, I represe 
on and Merrill Ly 
ou know Harry A 


knowled 
163, do 
take it, though, 
utation, is that 
reputation, 


yes. 


not know Mer 


you 


nd commodities? 


true 
vy commodities 


exc 


own 


~recross 


»9f had the impression there 
ition 

rop. 

d any questions. 


nt two defendants here, 
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| 
@) But isn't it also true that he only knows the 


id: ntity of the other broker on the other side of the 
transaction but not the customer of the other broker; is 
that not correct? 

A Yes. 

@) So, in other words, if A and B are the principals, 
the broker for A only knows A and the broker for B only 
knows B and the principals need not: know each other and 
the brokers don't need to know who the principal of the other 
broker is; is that correct? 

A I believe that is correct. 

19) Once a transaction occurs does the broker have 
any proprietary or ownership interest in the contract t* 
is purchased or sold on behalf of his custome~? 

A No. 

(9) Would you, therefore, agree that if the price of 
the contract goes up or goes down, it does neither benefit | 
nor hurt the broker? 

A Neither benefits nor hurts him if his customer 
can put up the necessary margin. 

@) But he has no ownership interest and he doesn't | 


gain or lose as regards his contract? 


A No not directly, just the commissions. 
2) As regards the commissions, Professor Dahl, 
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S-ustomer 
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Dahl-recross-redirect [eas] 


>RYER: Thank you. 

MR. MITH: Defendants Vogel and Continental 
have no’ questions, your Honor. 

THE COURT: Any redirect, 

BERNFELC: 3s, your Honor. 
REDIRECT EXAMINATION 
BY MR. BERNFELD: 

Professor Dahl, do not. exchanges have the 
ahility to investigate trading activity of non-members 
who make trades through exchange members? 

baie 

MR. O'DONNEIL: I object to that unless 


the New York Produce Exchange, your Honor. 


MR. SMITH: T object to the vadueness of 


ability. 
THE COUkT: I am going to overrule the objection 
because, aS I recall, a question was asked abot that 
on cross-examination, md the objection is overruled. 
You have already answered. 
e) Cn cross-cxamination by Mr. O'Donnell, 
Protessor, reference was mad to the margin rules of the 
New York Produce Exchange. 
Do you recall the exact language of Rule 31 


or the cottonseed oil trading rules of the New York 
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é D> } ‘ Exc ' > 
A NO; ZT. don*t. 
; ference J lade t the fa t that the 
P ! i eq e r the J wer tne 2 Ne 
6 r 
the minimum requirements \f the learing associatior 
‘ T Yuld like tc refresh your s Tolle ction 
t respect to the rule by reading you thi 
following language -- 
10 m ; 
' H IURT: Was any of this -- 
t MR. BERN LD: Thi was raised by Mr, 
ie ' . 7 
nnell on oss. 
, THE *OUR’ I thoucht this had beer 3 nmattej 
14 
. +} + ; F ry t ) faz - + c 1? 
1 was jone \ t With Pre e353 Y el role 
15 + saan , . - 
« BERNFEI it was gong into by Professor 
16 é . 2 ‘ 
euthold. I believe there was a misimpression left 
17 ‘ : : 
iresult of the cross-examination and I wanted to 
em) - 
Laricy Let. 
19 1 . “AttpDeagT ' } 
THE COURT ALT right. I’lh have oOo Bear if. 
- 
20 ¢ Aud the second half of Rule 31 reads as 
21 ollows: 
an | 
’ "Nor less than clearing house margin | 
)° : B : i 
requirements, whichever is higher, provided, however, 


| that no.origqinal minimum margin need be secured on 


Ontracts which are legitimate hedges which must be } 
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9 ee : ee ; 
+ certified in writing to the clearing member by the customer 
3 a uch." 
4 Do you rece)J1] reading that part of the 
5 
rule 
6 
: Q Yes. . 
7 ° ° - 
C Mr. O'Donnell raised the question of 
8 : ’ ee 
mnfidentiality of information and he asked you whether, 
9 
in essence, information was confidential S amon«w traders. 
10 ; P P 
He also asked whether there was anything in the Commodity 
] - - 
} : Exchange Act that referred to his concept of 
{ 
“es 
-onfidentiality. 
192 
Do you recall the exact language of the 
14 ; 
section of the regulations under the Act that deal 
with the subject of confidentialicy? | 
16 
A No. 
17 
18 
| 
19 | 
20 
21 
22 |i 
| | 
4 
2A 
| 
95 
F 
| 
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Dahl-redirect [eas] 


positions of traders in connection with the requlition 


9 
~ 


3 . P ‘ 
of the New York Produce Exchange? 
4 A No. 
5 ’ F E 
) There were no secrets from the } ird of 
b : - ‘ , 
inagers, they could obtain the informatior if they needed 
7 
> 
a 
MR. >' DONNELL: I object to that,your 
9 
»r 
10 7 
THE COURT: That objection is suStained, 
l c y . - 
Mr. Bernfeld. You are going to put on evidence 
12 - , 
about that. You know how to do it. 
13 . ; emt ’ : 
8) With respect to Exhibit 125, the cottonseed 
I4 ch fe : 
il futures contract settled by delivery, as compared:to 
15 , es . sid : 
ize of open interest on the first notice day} Mr. Donnell 
16 Ps ; ; , , F 
referred to certain statistics prior to 1963 and asked 
17 F , : 
whether or not you considered those figues to be high. 
18 ; : 
I would like you to turn your attention to 
19 seer , . ae ; . ; 
Plaintiff's Exhibit 125 in evidence, and I'd lake to 
20 ask you with respect to the March’contract month and -- 
21 
excuse me, the March and the May contract month, both, 
99 
how: those figures compared. historically to the prior 
23 » 
year's experience. 
2A } 
THE COURT: I am not going to go into this 
2 : ee ; 
any more, I think you read the exhibit, you asked him 
i} 
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19 mar 
went to what you are asking. 
20 
~ _ 4 ~ ' 7 ~ - - > yy . 1) 
a) Mr. \' Donnell referre to the fact that 


1 have estified within a 


= 
ct 
®) 
ct 


believe was Mr. O'Donnell's statement, two to three 


tracts were settled by delivery as 


ipared to the total] open interest. 
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) 
to the size of the open interest on first notice day -- 
3 
MR. O'DONNELL: Your Honor, I hate to 
4 
\terrupt, but I didn't talk about total pe interest, 
5 
I talked about transactions. 
6 
THE WITNESS: That's correct. 
7 
MR. BERNFELD: You were comparing it t trading 
~ 
Q 
MR. O'DONNELL: Trading volume with 
10 
jeliveries, yes. 
1] 
THE COURT: He was talking I think about 
19 
199 
THE WITNESS: That is correct. 
I4 
THE COURT: ane 125: 
15 
Q Was Mr. O'Donnell's example the same or a 
16 } ' : ; 
separate market indicator from the one indicated on 
17 
Plaintiff's Exhibit 125? 
18 
THE COURT: I think that you and Mr. ‘Donnell 
19 
agree on that. There is no dispute between the two 
20 
f you that it's different. 
ot , ; : ‘ ae b 
9) Turning to Plaintiff's Exhibit 126 in 
~ . 
evidence, the monthly volume of cottonseed oil contracts 
23 
ex-pit 1961 to 1963, Mr. O'Donnell pointed to a 
ya || 
decrease from the months of February to the month of March, | 
25 || 


1963 from 940 contracts traded ex-pit to 488 contracts 
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traded ex-pit. 
rofessor, im you tell u whether the 
in} ! f mmtracts traded during thie onth orf 
i) 4 lor é eeded the aggregate ex-pits for either 
the prior two years 
4 "OONNELL The exhibit speaks for 
t 5 rOur hic »” 
TH OURT I jree. You may answer the 
ru tion an then move on to something else. We are 
t going r these exhibits any morc. You may answer. 

A Or the tintonth of March, they -- 

¢ For the month of March 

A It was higher than the total in '62 -- we are 

lking about -- what you are asking about is 6B's, 
aren't you? 

10) Tee. Ch % 

A Higher than for the total in '62 but not 
Bhi 

THE COURT: REE STSEHe. Let's go on. 

.@) In response to one of Mr. O'Donnell's 
tuéstions you indicated that in “ooking at these market 
ndicators which appear on Plaitiff's Exhibit 122 to 126, 
you ight @asire some additional information. 

What types of additional int »rmation might 
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2 | you want to have?2 
4 A The additional information that one woulda need, 
4 of course, if you have any suspicions, these would 
0 lead you to any suspicions of anything in the market 
6 ae . 
would be, of rse, the positions of the traders. 
F Q Could the board of managers of the New York 
Produce Exchange cbhtain this information? 
9 ; ‘ : ; 
A Yes, they could obtain this information, I 
7 
10 Suppose in two ways. One woulc be frum the Commodity 
1] Exchang e Authority. 
12 
o What would be the second one? 
13 A The second one would be to go to the 
14 ; | 
clearing house and ask for the list of ‘the clearing 
= | 
lo members that have long positions,and then go to these | 
16 members and ask them to reveal théir customers, if they 
17 ; ; : , 
want to -- if this is a part of an investigation that 
18 : 
they are making. 
¢ ? De ; ee ; j 
19 o Professor, I show you Plaintiff's Exhibit 13] 
ae | ‘ ; er ‘ , ‘ 
= for identification entitled aggregate long and <s‘ort 
21 position in cottonseed oil futures cortracts held by 
22 | 
selected brokers,’ January 31 to November 19, 1963. 
| 
23 i Do you recognize this document? 
1 | 
| 
24 : ; 
MR. O'DONNELL: I object to this, your Honor, | 
x | 
25 } 
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| 
ss | 
tonseed oil] yxy even wheat, For that 
rf understand your testimony that 
are talking about re indices that 
any conmodities market, is that 
| 
Yes. 
Ald: 28ioh?< Then answer the cauestion. 
; + M } 1966 2 - =>} 41) - = - | 
CoO the March 1963 soybean oil futures 
the analysis that you have described 
pinion whether a 44 per cent 
| 
ear month would present grounds for 
| 
On which it was traded? 
' 
L: Your Honor, I object. 
The objection is sustained. 
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9a pm gwrf 1 Dahl-redirect 

MR. BERNFELD: I have one further questicns, 
your Honor. 
REDIRECT EXAMINATION 
BY MR. -BERNFELD: 

8) Take Mr. O'DNonnell's hypothetical, if Mr. Berg 


were rebuffed in connection with an investigation to 
attempt to obtain information ccacerning the positions 
of traders from the Commodity Exchange Authority, could 
Mr. Berg as managing director of the Produce Exchange 


obtain this information by going in the first snstance 


to the clearing house and tthe next instance to the brokers? 


A He could get that informatior internally in the 


Exchange if it is a part of an investigation. 


MR.O'DONNELL: One or two questions on that very 


subject. 
THE COURT: ALi xvigh? . 
RECROSS FNAMINATION 
BY MR. O'DONNELL: 
2) Is it not correct, Professor Dahl, that asking 


for positions of members and, in turn, the members' 


’ 


positions with respect to their individual customers, a so- 


called position call is a very extraordinary thing for an 


Exchange to do and one which runs smack into this principle 


of confidentiality? 


a 
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} 
t nda ember i igated to provide that 
10 
. intormation. 
ul 0 I agree that they have the power, and I think you | 
19 
ed qree with me that it would b a 2=xtraordinary thin< t 
iqree wi 1 m nm t WOULd e an extraorainary “hing ° 
PA 
+ 13 - . ; betes . P 
i because j i ln a@ Sensitive area and one which you agreed 
id ‘ ‘ 
. witn me at the outset wis the hallmark of this commodities 
15 Pe aeiue es ee ek ala rae cea : eee a meee a : 
As futures trading, that people wanted to Keep their own 
6 } 
. | 
16 positions to.themselves, otherwise, the would be vulnesable 
| 
} 
17 } 
‘ t petition in the trade, correct? 
. j 
TW : P . . 
te Ky Ositions are sensitiv m a competitive ecuomy. | 
~.. } 
i ry r } WwW , 5 _ | 
1o 9) Do you know whether : not the New York Produce 
| 
20 Exchange did ask for a position ‘!411 in November 1963? | 


Z] A No, IZ don’? 


fou don't know one wey or another? You don't 


ow that they did and you don't know that they didn't; 


4 
_ 
4 
1 
i 


SCOOTHERN DISTRICT COURT 8 PORTERS Its Comet, 


= 


~ 


15 


16 


17 


21 


3 


elrf 2 


On a dailv basis of all these people and asks them what is 


going on. 


of what his findings were in his travels around that day. 


"QO 


40la [-*s3) | 


"Preston" 
Then in his publication he gives you a snyopsis 


Do you recall that individ: ;!¥s name? You said 


the editor. 


"A 


A man L, the name of Oislander I believe his 


initials are J. I. | 


You say the publication would identify trade 


factors in the cash market. 


"A 


soaper or 


"6 


bad | 


conclusions, 


"Q 


"A 


Vegetable 


"A 


trade news service. 


ell 4 
exporter? 


"A 


I would say at times he 1313 mentioned tt in his 


"Would that include exporters? 

It would say a large exporter at times, or’ a large | 
the leading packer or the Northwest processor. 

Yes? 


Or the Decatur processor, and you can draw your own 


You would generally know to whom he was referring? 
Well, you would assume by these vague identities. 
Do you recall in 1963 that the name-Allied Crude 


Oil Refining Corporatio: was ever mentioned? 


And identified as Allied or just a large 


A large eastern exporter. 


Yu, 
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"Preston" 


What sort of information? 


It said the market was firm and that a leading 


exporter was a buyer. 


"oO 


> 


Would the publication indicate Prices at whi 


transactions were consummated? This. 16. in 1963. 


"A 


No, he wouldn't mention Price, because there 


ch the 


is 


one of the sheets that he publishes that gives you a trading 


range. 


It gives you the opening, the high, the low, 


and the last, and the volume of trading and the change in 


the open interest. 


thi 


the 


"oO 


x 


You say -one of the sheets that he published. 


Ss published on a daily- basis? 


"A 


"9 


Oh, yes. 


And would that include information, you said 


opening prices, the high, the low, the close and 


the volume? 


"A 


The volume of trading. 
And the change in the open interest? 
Yes. 


Do you recall, Mr. Preston, if in 1963 you 


referred to that on a daily basis? 


on 


wn 


"9 


I read it every day. 


So then you would be aware of the volume of 


the Exchange? 
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a large volume of tradina 


objection is 


volume was considered good. 


in terms of 


} 


he was making 


increased as 


open 


increased. 


U.S. COURTHOI'S! 


quantity? 


are reading 


L963, 


interest. 


overruled. | 


a value 


Lobell's | 


ex's 


was there 


we moved along 


co 


10 


1] 


12 


—~ 
~) 


12 


19 


21 


24 


25 


1963 


405a 
6 "Preston" 
ed °. To your recollection, was 


greater than in:1962? 


"R I believe so. 


@) Greater than in 1961? 


“A I believe so. 


“/ I think you said that the 


atement that a large exporter w 


tracts, is that correct, in 1963 


i I believe so. 


the open 


trade new 


as buying 


>? 


@) Do }cu recall, Mr. Preston, whether 


[es) 


interest in 


s might includ 


Futures 


in 1963 the 


news contained a reference to the fact that a large 


rter was buying cottonseed oil 


I believe it did. 


futures co 


ntracts? 


7 And do you know who that exporter was? 
"A I assumed that it was Allied. 
wal 2 But the question of whether or not it was Allied, 


was that ever discussed with you by anyone on the floor 


of th 


e Exchange in 1963? 


"A I would say yes." 


MR. HARRIS: Then there i 


S a note, 


your Honor, 


where counsel qualified that to mean prior to November 14, 


1963. 


8. It was discussed? 


"Rh I would say yes. 
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‘ - 
5 Was it discussed frequently? 
3 ws . : 
A [ would say frequently. 


© In 1963, Mr. Preston, did you know whether or not 
) ie ; oe Te ae Rabe oas : ‘ P go ; oe 
Aliied was a iarge buyer of cottonseed oil futures Ponty cs? 
6 ‘ eee 
oS [I didn't know definitely. 
ol Did anyone ever tell you that Allied was a large 
Q 
r of ottonseed oil futures contracts: 
9 
" No 
| 
10 ’ . 
: You didn't know defin itely? 
. 
J] "> ne ’ 
: That's right. 
12 
~¢ Did you assume it?" 
13 ; 
7 “iS. KAVEs I object to that question, your 
14 
Honor. | 
15 | 
: ce . " } 
THE COURT: I am going to offer it. YOu can 
16 
7} ver. j 
= | 
17 ve 
A I assumed it. 
> 
18 a : . ; fornia | 
9) From what did you assume it? 
C . . | 
19 The first part of the answer is at page 68 } 
9) , 
20 line 4 | 
21 "A From what did I assume it? 
ud 2 By it, I mean that Allied was a large buyer 
23 


of futures contracts. 


m4 
™ "A Well, he used a certain broker on the Floor. 
' 
25 4 ‘ } | 
* Which broker was that? 
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"A James Coemzo and John Fontena and Michael | 


tw 


DeAngelis. 


3 | | 
| "0 Did you in 1963 know that Comenzo, Fontana and 
4 
iJ DeAngelis were Allied's brokers? 
sy) 
"A It was general knowledye on the floor that they 
6 . 
~ handled business for Allied. 
7 | 
g ial During 1963, Mr. Preston, was Comenzo a buyer 
| 
9 more often than he was a seller? | 
"BR It seemed that way. a: 
10 
"0 And that was something you were able to detect 
1} 
| : | 
| 9 | from your being on the floor? 
l | 
| 
“a From being on the floor every day and Participating 
13 
: in the trading in the ring. 
14 | , | 
li iO) How about Fontana, Mr. Preston? Was he generally 
15 | 
16 in 1963 a buyer more than a seller? 
i "A IT would say yes. 
': Sea 
a | "0 Again, this is something you were able to 
|| 
I ascertain from your being on the floor? 
aS 
i| 
dy Fron my observations, being in the ring. 
20 ! 
| "0? How about Michael DeAngelis? Was he generally 
3 
a buyer cather than a seller? 
» 22 
"A I would say yes. 
3 | 
; , , - 
“o And again from being in the ring you were able 
aA | 
to observe that? 
23 | : | 
ai 
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Would I be correct then that starting in about 


li August 1963, Mr. Preston, you assumed that Haupt was 
It ting as Allied's clearing member? 
| 
‘2 . a | 
19 "A Well, I wouldn't identify it as any -- I would 
20 iy that the group that Mr. Comenzo was operating for. | 


| 

21 If it was a group and it was Allied, I had no way of really | 
4 | 

29 . ; ; 
= knowing, but he gave up Ira Haupt principally. | 


You are saying that whatever group it was that 


| 
24 Comenzo was operating for, you assumed that Haupt was 


9: 
23 icting as their clearing member? 


OUTHERN DISTRICT COURT REPORTERS. 15. COURTHOI!s 


i| 409a 


CoD | 


‘i gwrf 4 "Preston" 
"A That's rtght. 
9 
"© But the question of whether or not Haupt was 
3 ' 
Allied's clearing member, was that ever discussed by you 
4 
with anyone else on the floor of the Exchange in 1963? 
5 
: "A I would say that it was venerally assumed that it 
b 
was Allied or a related group. 
7 
"0? You said it was generally assumed it was Allied 
9 yr a related group. 
"What was generally assumed? 
10 
"A That the buying Mr. Comenzo was doing and giving 
11 
- up to Ira Haupt was either for Allied or a related group. 
12 
3 *=9 Was this ever discussed by you prior to November 
; 14, 1963? , 
14 ; 
“ | 
/ "A There were discussions almost daily on the fluor 
i j 
about buying. 
16 
"0 You say discussions almost daily about buying. 
17 
"What was the subject of those discussions? 
18 
a Oh, just the type of buying and the buying 
19 
continues anu the.-- when you have large buying on a market, ° 
20 | 
| it lends itself to discussion as to why. 
21 | ’ 
i "9? You say type of buying. 
22 || 
“What do you mean hy type of buying? | 
23 | 
i "A Well, Ailied was identified as a large exporter 
y/ a ‘ 
P H and the type of buying would be considered buying to cover 
23 | 
i 
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port ommitment 

‘0 Chee buydreg of i future Oonte 
tment, is that correct? 

" Would that be a hedge, Mr. Pr 
"A It would be an inverted hedge 
© What do you mean by an invert 
oe ell instead of the normal h 

| r sell 1t to protect yourself 
rticipation of an export commitment 
"© But is that considered to be 
rR n nverted hedge. I would 

; And you say there was @iscus 
of the Exchange prior to November 
uying to cover export “ 
"A Well, it was ge.2rally assume 
e of buying that was going on. 

mG YOu were a member of the Boar 
e Produce Exchange during 1963; we 
. I was. 

il ® Was the reason for Allied's } 
meeting oi the soard of Managers p 
963 whict you it tended? 

ys [I don’t reeall any discussion 
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1) 


Muying ev 


to 


Over an export 


re you buy 


e buying 


his was 


ager 


er discussed j 


a) 


November | 


[entail 


to 


12 


13 


14 


16 


17 


7 we @& «= & 


4lla 
7] 
gwrf 9 “Preston" 
"a And the substance of those discussions was? 
"AR That it was against an export commitment. 
eal ©. Was there ever a discussion at a meeting of the 


Board of Managers prior to November 14, 1963 as to whether 
Allied's buying was against export commitments? 
A Not ae knowledge. 

wd © Was the subject of Allied's buying ever discussed 
by you with another member of the Board of Managers not 
ata meeting of the Board prior to November 14, 1963? 

"A There could have been some other Board member on 
the floor when general discussions took place and in that 
context I would have to say yes." 

MR. HARRIS: The next thing we have, your Honor, 
is page 83 starting at line 13: 

7 Was the subject matter of exports ever discussed 
by you during 1963 with anyone else on the floor of 
the Exchange? 

"A I would say general discussions as it related 
to the overall picture of fats and oils. 

“O You say general discussions in terms of what? 

aa What the largest exports would meain.to the price 
structure. If they were bigger than the projections, 
it would affect the price and the price of oil would move 


up. If they were smaller, there would be a surplus supply 
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Z ind your price structure would probably move dowr 


ta 
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nh 


“0 Do you recall that in 1963 there were 
3 : ts 
discussions that there would be a large volume of 
4 | 
exports or a small volume of exports? 
) : 
ores There were discussions that there was a 
6 
potentially larvue export interest. It was pinpointed 
r{ 
as a large Russian order, that they were going to be in 
8 
the market to buy a large quantity of oil. Nobody 
9 
could confirm anything on it. 
10 
"0 Do you recall, Mr. Preston, when in 1963 
Bt ; ; ‘ 
those discussions took place? 
12 
va? I would say in September. 
13 
rll At that time there was discussions as to a i 
i4 . . . . 
possible Russian interest in buying oil; is that it? 
15 | 
ae | It was related to the buying that was j 
16 || ; : : 
going on in the market at that time. 
17 : 
7 o You say related to the buying. You mean 
18 } f : 
that was an explanation given for the buying? 
19 : p ; 
ag That. was a reason given for the buying that 
20 | 
i| was going on, that they were accumulating oil for a 
21 || 
i possible potential Russian purchase. | 
22 || 
i} “6 Yes. | 
| 
23 H ' 
i] - And the Russians being the type of people 
24 | | 
| that they are, they say nothing. 
5 | 


"oO And the buying going on you mean was Allied's 
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, lly basis the buying that Comenzo 
| 

r i Y DeA&A ye] , ind by DeAnae li [I mear 

. = 4 Mr reston, Was there ever y discu 310 

eet | the | ard of manager f the prod € 

; ny aah vember 14, 1963 a t t fact that 

J bu r omenzo's r Fontana's or eAngelis', 
a t r the purpose or accun atir rok £o% 
) 

c wy N + to m\ r 5 " 

13 MOL HARRIS The = na S + sie bot tom i 

7 e 89, our Honor. 

ve 

wid 3 . th you said that, to your knowledge, 

so 

‘3 the I rd f managey »f th produce exchange did not 

F k ¢ / effort r take ny te prior to November 14, 

" } t determine w er Allied's buying of futures 
, ntra 3 waS in an amount in excess of that which | 
9 
, t would need to fulfill its export commitment 
21 

"RB That S. Tignt. 


I take it that no one in 1963 ever told you 
that the board had taken any steps or made any effort t 


i@termine whether Allied's buying of futures contracts 


9S 


| 
| 
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1 
| gr3 “Preston fof 
{| { 
a5 ‘ 
was in an amount in excess of that which it would need ‘ 
8 | to fulfill its ,export business? 
4 
"A That. te. right. * 
i | 
’ MS. KAYE: Objection. 
| 
6 | MAE , ; 
, THE COURT: The objection is sustained. 
: MS. KAYE: Ask the reader, Please, to await 
8 : ° P P | 
the objection before he forges ahead with his answer? 
9 
THE COURT: All right. 
10 
MR. HARRIS: Your Honor, I would plan to move 
uN to the top of page 93 at this point, starting at line 2. 
12 
MS. KAYE: Just in advance of what Mr. Harris | 
13 . , | ; 
is going to read, the immediately prceding question which 
l14 
is on page 92, line 12: 
| 
15 * , : ; 
a 8 Did yu ever discuss with anyone on the floor | 
| 
16 
of the exchange prior to November 14, 1963 the reasons 
17 : 
why the buying was continuous? 
l ! 
r True I would say yes. 
1 } 
as "0 And the reasons that were given were what? | 
9 | 
20 ad Well, everybody was guessing. There was a | 
21 P : . 
: | big guessing game as to why and what and how, and it | 
22 | | 
i] P 
| was generally assumed that it would have to be an export 
23 | ; 
| commitment." | 
A | | 
25 | a 
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during the business day. I mean, his orders would come 
in at various times or all their orders, DeAngelis and 
Fontana and Comenzo, but they always-seemed to have 


Orders there at the close of the day, at the'close 


of the market. 


Le 


You say they. Are you referring to Fontana 


"A Any one of the three, but most generally 
it was Jimmie Comenzo who handled most of the business 
that seemed to emanate from this source." 


MR. HARRIS: Then I go to the top of page 


99, your Honor. 


MS. KAYE: I will pick up where Mr. Harris 
Lett off. Page 95, line 13. The question begins 
at line 9: 
“0 Do you recall if anyone ever asked you why you 


thought Comenzo or Fontana or DeAngelis always seemed to 
have orders in at the close during 1963 prior to November 
14? 

"A I wouldn't see anything unusual in having 
orders in at the close if I had been a buyer all day lone. 
ag Did anyone on the floor of the exchange, 

Mr. Preston, ever tell you prior to November 14 that the 


purpose of Comenzo's orders was to fix the price for an 


I'VE RN rm) ow, Cots MOPRS. Phe eat 


ve 
~ 
o,) 


Ae "Preston's 
}, 
_— t | 
' ee 7 | 
ly eston, you ever di us vith anyone on 
1 ‘ + } t tj 1A 1G } 
( } ’ j prior j hex 1,19 Le 
) ' " 
' + + } . , , } : j tal 
\) 
; YOur Honor, ‘dq ike t move t 
A ' — wer efore it is iven. 
Q 
I in “€cee. that... I don't have 
Q 
1 
4 ‘ ' NEI MA ry I n in VC tr ls trar r I t 
1] ) 
10 
i T he objection is ustained. 
’ 19 
Mf} IMAN v c fap Yuld you like t ive 
t ? t llow We have n extra one here, and If know 
+e 
i that judde lik read alo) with it 
16 
av tT sf T mr 7 - } 
['H ( IRT: pa ELGHE | 
7 ene . 
ie.) 
1S 
: H UR‘ 1 voices have be I relatively 
19 : , : ‘ . 
: xpressSive and I have been following anyway. 
y8) 
AR. HARRIS Page 130 Lins TF: 
9 
21 wey Myr T + 7 vw . Ll] 1 f Nn 9 3 there 
e re: On, ao you re L 1 1 } Oo Cn € 
99 
re deliveries on he Exchange throughout the year? 


Counsel then stipulates that the question is 
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| 
1| } 
9 |I ; 
2 | ba I would say yes, and in every month as it 
| 
3 | became current there were deliveries. 
4 | "2 Were there more deliveries in 1963 than in 
§ 19 ) 
6 
"A I would say yes. 
, "9 A great many more? 
8 : ; } 
bal I would say there were more. The volume of increase 
9 a ' eae 
ouldn't pinpoint. 
10 =e During 1963, were you awace of the fact that 
ll there was a greater number of deliveries than there were 
2 |) in 1962? 
13 "A I would say yes. 
14 i "a Was the fact that there was a greater number cf 
15 deliveries discussed by you wit anyone on -the floor of 
‘ | 
16 the Exchange in 1963, prior to November 20th? 
V7 "A There is always discussion along those lines. 
18 This was part of the general floor gossip. 
19 | =0 Do you recall what the substance of those dis- 
| 
! | 
; . e | 
20 Hy cussions was in 1963? 
! | 
21 I} "A Just general discussions as to the number of 
oo | | 
i deliveries, how well they were taken. 
i 
23 "0 Was there any discussion as to who was taking 
94 || - ; 
2A H the deliveries? 
| | 
“~ | ad * There is always discussion: along those lines. 
H 
y 
I 
| 
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vn ea ne *t inst rrabls notices nd 
99 
ro 4 
99 
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1 | elrf 5 | "Preston" 
2 | "9 Did it appear frequently? 
3 | "KA I don't know how frequently. 
4 | "0d Did it appear more than once? 
; 
| 
5 l a T can't recall. 
6 | malt You can't recall if it appeared more thi. once? 
7 od z can't recall . 
8 "9 During 1963 and prior to November 14th did 
9 anyone express the opinion to you that it was Allied who 
10 | was taking deliveries? 
ll | "A There were discussions along those lines on the | 
12 | trading floor, but addressed to me, the answer would be no. 
13 i Not addressed to you specifically. 
4 | at No. : | 
15 | "5 But you are aware of the fact that there were 
16 discussions on the floor, that it was Allied who was / 
7 taking deiiveries? | , 
18 "A Or that group. 
19 1 *~ Or that group? | 
20 "A Yes. , | 
21 | “© During 1963 and prior to November 14th, was there 
22 | any discussion by the Board of Managers of the Exchange 
H} 
23 as to who was taking delivery? 
| 
24 | "A Not that I recall. 
25 "”) During 1963 and prior to November 14th, did 
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"oC From tke time you became a member of the Board of 


Managers up to and including November 14, 1963, did anvone 


ever 


inves 


suggest at a meeting of the Board that the Board 


4d seek to determine if there was a manipulation of 


"A No." 
MR. HARRIS: l next go to page 254, line 6: 
MS. KAYE: Page 243, line 12: 


"0 Mr. Preston, am I correct then that your testimony 


at during your tenure as a member of the Board of 


agers you yourself saw no evidence of a manipulation? 


"A Of a manipulation? 


9) At any time during your tenure. 


"A That is right. 


bai Is it your understanding, Mr. Preston, that if 


had seen evidence, then it would be your obligation to 


it to the attention of the Boarc? 

"A I would say yes. 

"0 And the Board would have a duty to make an | 
tigation? 


"A No, I think I would go through the channels if 


I had a complaint to make. 


"0 What channels are those, Mr. Preston? 


| The managing director and then he would refer 
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wrf 10 
jenuine excuses. Last night, as I did every night in this 
trial, I said is there any change in the witness list? 

We were not told that Mr. Moore was going to be 

lled We were told the first time this morning. 

If we can deal on the Comenzo point, we have 
asked, is Comenzo coming? We are told they may not need 
him Now we are told they may not be able to get him. 

Comenzo is aman for whom there is a significant 
background, a good deal of work to prepare for cross 
examination, Ee. 38) not. tase. 

Now, Mr. Moore I think we perhaps could take 

are of very quickly 
My understanding, your Honor, from their list 


is that 


in eviden 


Associati 
or anybod 
Mr Moore 
as to whe 
wrote or 


after the 


he 


is being called to estahlish a foundation to put 


ce Exhibits 25 and wh h are letters that he 


26, 


Tlearing Association cendin 
4 ’ 


one to other members of the Clearing 


never sending a copy to either Mr. Berg 


ya the Produce Exchange. 


My understanding is, and I haven't talked to 


» but others have, that there is some question 


ther he can even identify these as documents that he 


identify who firm N is at this date, so many years 


event. 
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But, your Honor, assuming that Mr. Moore could 


gwrf 1l 


identify this as letters that he wrote to the Clearing 
Associaticn, what does that have to do with this case? How 
could anything be more hearsay as to everybody in this 
case, inciuding the Produce Exchange, than letters which 
were sent to a non-party? 

It seems to me that we are making a good 
deal out of nothing because if the declarations are 
ruled inadmissible hearsay, then we don't need him. His 
state of mind is obviously not a real factor, Mr. Moore's 
state of mind in this case. The Produce Exchange may be 


or if my client had notice of it, it may be. 
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R. HARRIS: Your Honor, if Mr. Kirsch 


‘ould read our proposed Stipulation, I think it would 


he lear what it is we are trying to adduce through 
Mr Moore | 
6 | 
MR. KIRSCH: Your Honor, I would like the 
j 
~ | 
i ; 
le fendant tc stipulate that Mr. Moore wrote these 
8 | 
e P | 
t we letters as a result of discussions at the meetings 
‘a 
9 


he clearing association during the spring of 1963, 


April: that the discussions at those meetings. were 


similar to the discussions in Substance; the substance 


waS Similar to that reflected in the August minutes of 
13 
the clearing association meeting as to which the objections 


14 
were Overruled; and the substance of this is that there 


WaS concern on the part of people with >xperlence in the 


16 
»9ttonseed oil business in 1963; that Mr. Mo e had been 


17 
1 member of the produce exchange since 1923, I think <- 


18 


THE COURT: Was he a member of the board? 
19 } | 
MR. KIRSCH: Not of the board, but he was a 


member of the produce exchange and he was a member of 


the board of the clearing association. 


THE COURT: I understand. 
23 
MR. KIRSCH: He's a man with experience. 
24 
He saw these warning signs. The other members of the 


board saw these warning signs or some ofthenm. ' 
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19 


21 
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association? 


Lynch are me 


misstatement 


of the produ 
operates the 


board of dir 


of directors 


reference to 
of managers 
I regard as 
did or said 


eliminate. 


trial, that 
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MR. LIMAN: The board of the clearing 

MR. KIRSCH: Yes. 

MR. HARRIS: Of which Continental and Merrill 
mbers. 

MR. LIMAN: Not of the board. That was a 

THE COURT: As I understand it, the board 


ce exchange, in terms of their action, 
ough a board of managers and a staff anda 
ectors. 

Is that the board of managers? 
MR. LIMAN: Board of managers is the board 
THE COURT: Ald vricnht. Therefore, the 

Mr. Preston made as a member of the board 
throughout this deposition, the discussions, 
being relevant, not what Mr. Preston himself 


outside. A lot of this I think we could 


It's also clear, at least for purposes of this 


the clearing association has been severed 


and that that trial is going to be before me. That 


stipulation, 


if I understand it, is a stipulation, 
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. exchange, cannot in any way prove the state of mind of 


Berg or anybody else. This is just rank hearsay. 


THE COURT: It’s clear to me, Mr. Harris, at 


5 a : er } - 
tage of the proceedings, at this stage of the record, 
6 t : ‘ 
insofar as my own knowledge of the matter is concerned, 
| , 
that you are making an assumption in regard to the matter 
8 
that I have no basis for allowing. 
9 
If you want to introduce or feel it necessary 
10 - ‘ , 
to introduce testimony that's going to show that the 
ll 5 ei ayer , ‘ 
clearing association sent warnings and had the same 
12 
functions and so forth in regard to the produce exchange 
13 ; : : , 
nd its board and that it discussed these various things, 
14 ; 
and some of these people were on the board of managers 
15 eae oe . 
»9f the produce exchange, then I think maybe you are 
16 ; . 
making a connection. 
17 ; . ; 
You are asking for a connection that may be 
18 : ss 
there. Maybe it's there by virtue of the fact 
19 ‘ : , 
that they are in the same business. In this case, as 
on * 
far as I'm concerned, the connection hasn't been 
21 
sufficiently made. 
22 
As you know, I have gone down two opinions 
23 ; f p . 
in this case and my analysis of it was an analysis which 
| 
24 | é eee , 
sought to separate the responsibility or clarify what 
25 


the responsibility of each was and that was, of course, 
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1 gr6 
| | 
2 | | 
} the burden of the briefs that have been presented to me 
3 thus far. 
| 
4 Now what you are telling me is that the 
| 
| division has been sort of blurred and they aer now one 
6 es 
| and the same or similar. 
1} 
7 | 
I'm not prepared to accept that unless 
8 | ; 
|} you are going to introduce some proof. It may well 
a P , . , 
be at some stage in this proceeding I will change 
i} 
10 i] my mind, | 
| ‘ 
ll | MR. O'DONNELL: Your Honor, the witness 
i] 
2 i ; ‘ 
/ i] list with respect to Mr. Moore clues as to the purpose 
} 
13 of this testimony, and it's simply to identify 
14 ; | 
i letters of April 25 and May 8, 1963, the two that Mr. 
| Liman has been referring to, whereas with respect to 
16 | ‘ j . a 
other witnesses like Mr. Fontana and Mr. Comenzo, we 
17 || ; ia : 
understand that we are clued to operation and activity 
18 | 
in the floor of the produce exchange. 
1} ' 
19 {| . \ | 
i} So I submit to your Honor that he is not | 
20 | = 
calling him for the purpose of showing any relation 
1} 
oT 
. between the produce exchange -- | 
2 || 
| MR. HARRIS: I'm not tryint to show | 
23 | 
relationship, your Honor. It's not essential at | 
} ’ 
24 this time to even deal with the question with whether 
| | 
2% they are mingled or totally separate. These are people | 
| 
| 
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430a | 
; yx] 1019 | | 
| 


3 They are not parties to the case. They were there anda | 
’ ! 
4 they saw what was going on, and I think that's 
o relevant, just a any other eyewitness is relevant 
, for the jury to evaluate the testimony of the people 
: r arge. 
fe} = rnea ' 
HE PUR Ps It doesn't appear to me that | 
i) : : : 
? it's relevant if you and I see something and you are 
10 harged with it and I'm the one that has no connection 
1) with it 
12 ; j 
7 MR. HARRIS: If I deny I saw it and you are ; 
13 standing next to me and you say well, I saw it, at least 
14 F : Peay 
the jury is entitled to draw an inference that I'm | 
} 
15 slanting the facts. 
| 
| 
16 THE COURT: I think I have heard enough | 
| 
Vi argument. It seems to me that you haven't given 
' 
18 zs sd : ml el . . i : 
me any basis to allow that stipulation to come inat 
| 
19 this time. The proffer of the stipulation is denied. 
| 
20 || It's in the record. 
91 ; ; 
= It may well be at some future time when 
| 
= you have established the point I may allow it. At the 
3 CO 
1] present state of the record, I agree it is hearsay. 
2A | T has ~ s ime hi 4Se 
It has no relevance at the present time to this case or 
25 — ; 
to these defendants. Therefore, the proffer is 
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“6 During 1963 and prior to November 14 were | 


you ever told that the exchange's managing director 


had requetted Mr. DeAngelis to reduce his position in the 


cottonseed oil futures contracts? 


A No." | 
| 
MS. KAYE: Page 477: 
| 
"6 Do you recall if there was at any time 


during 1963 a shortage of cash oil, cottonseed, 


exe | In 1963? 
| 
| 
ah Yes. 
| 
ag | I would say no. 
"0 Mr. Preston, do you know whether or not there 


was ever any time during 1963, prior to November 14 


| 
of that year, when any holders of short positions experienced 
| 


difficulty in meeting their commitments or making ! 
deliveries? 

"A No. Not to my knowledge. 

a Do you know whether or not hte ex-pit 


transactions consummated in 1963 had an effect 


On prices of cottonseed oil futures contracts? 


wa I -Gon*t think: #6. 

xO You don't think they did? 

a No. 

bd Does an ex-pit transaction ordinarily have an 
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— ee The liquidation of the nearby contract 


being held by speculators who didn't want delivery. 


C And the taking up of delivery would tend 
5 + t } is . - CO : 
upport e price, 1s that correct? 
} 
6 ae 
A Ye e | 
| 
a ' 
’ MS.. KAYE: Page 506, line 14: 
5 " * . . 
Mr. Preston, I think you had previously | 
| 
9 


testified that starting in and around September, 1963, | 


0 : ats : 4 
I through at least the first part of November, 1963 there 
11 were rumors of a Russian oil deal, is that correct? 
) 
M3 "A Ye 
13 “C Do you recall that at that time there were ' 
| 
14 : ; 
rumors of any other prospects for substantial exports? ' 
15 And by other, I mean other than the Russian oil deal. | 
| 
. 16 - ; eee : ? 
A I think this public law 480, and if we could go 
17 eral : 
back into some of these trade news Service releases, 
18 : . ae : ; : 
we would find that there was talk of other countries 
j 
19 . ‘ : 
jetting sales agreements, purchase authorizations under \ 
20 that public law 480 for oil. The details I just 
21 A, : ? , 
couldn't pinpoint. 
22 2 ; ; : ; 
@) Is it your recollection that this was in | 
a os | 
H and around the period September through November, 1963? | 
{| 
a H "A I think so. 
| | 
oS | sl ® That there was talk of other substantial 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 
Fo! *RE NEW ee ony 


433a 
1045 
| 
1 |] 8a am gwrf 1 "Preston" 
2 | MS. MEIBURGER: Page 611, line 18: 
1} 
| 
3 “© Mr. Preston, do you recall attending a special 
4 meeting of the Board of Managers of the New York Produce 
5 Exchange on November 14, 1963?" 
6 | MR. SMITH: This is a meeting which I believe is 
| | 
7 1 undisputed that my client, Mr. Vogel, did not attend. 
\ 
8 | I would respectfully attend a limiting instruction 
Hi { 
9 | with respect to this. 
1 | 
1 THE COURT: Is that conceded? 
} 
| ae MR. HARRIS: Yes, Mr. Vogel was not present 
12 | at the Board meeting of November 14th. 
| 
13 sO THE COURT: Al} right: Whatever is heard about 
1 : : : 
14 | this meeting, you understand that Mr. Voge! wis not present 
5 |i and, therefore, anything that was discussed you can't 
| 
16 || consider in relation to your consideration of him. 
| | 
17 Ali. cieht. 
1a || MS. MEIBURGER: 
{} | 
19 || sh Mr. Preston, do you recall attending a special i 
i| 
| 
2 || “meeting of the Board of Managers of the New York Produce 
HI 
i} 
ay i Exchange on November 14, 1963? 
1 
22 | "A tT go, ves.” | 
| { 
| 
23 | MS. MEIBURGER: Page 691, line 3: | e 
| | 
a =| ba Mr. Preston, at the meeting of November 14th were 
25 ! you concerned about these large number of open long contracts 
} | 
| | 
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2 rt ] >] by a yncentrated interest? | 
3 "A I became Oncerned because of the necessity of 
! 
4 i inting a ontrol committee. 
| 
| 
) ose Will you tell me what it was that you were 
| 
| 
6 erned at it | 
7 “2 Well, this implied that there were problems and 
| 
5 that there was ymethin to be investigated, something to 
} 
‘ ‘ 
) yncern yourself about if you are a member of the Board, 
| 
| 
1p ee] ” 
ll MS. MEIBURGER: Page 622, line 14 
12 ud ®. Mr. Preston, at the meeting of November 14th did 
13 iny person attending that meeting express the opinion 
j 
- f P é | 
l4 or state the long position was the result of a manipulation? | 
15 "A I didn't hear any statement like that. 
y 
| 
16 9 That the concentrated long position was an | 
lj attempted manipulation 
F | 
12 "A No statement it all made alog those lines. | 
19 76 Was there any discussion of the subject of manipu- } 


20 “lation at the meeting of November 14th? 

21 "A Absolutely none. 

22 "go At the meeting of November 14th, Mr. Preston, 
| 

23 do you recall if there was any discussion as to which 

24 interest held the concentrated long position? | 

25 aa Not that I can recall. There was no mention 
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2 
MS. MEIBURGER: Page 670, line 2: 
Ti 
3 | | 
! a Prior to November 14, Mr. Preston, had you | 
| 
ip 
been aware of any transactions which you believed reflected 
5 
unusual trade operations? ' 
6 } 
cot The only transactions that I recall that 
| 
7 
would be unusual, and this would be unusual as to size, 
8 
were the ex-pits. 
9 | 
"0 You said unusual as to size? 
10 
nial Yes. 
ll | 
*o You mean the quantities involved were larger 
12 
than we were used to by other people in the 
13 | 
trade." 
14 
MS. MEIBURGER: Page 690, line 7: 
15 
"9 Was there any discussion at the meeting of 
16 || 
the 14th as to what action the board might take after the 
17 
control committee concluded the investigations? i 
18 
"A Ba. * 
19 | 
{| MS. KAYE: Page 701, line 17: ! 
20 | 
pe Do you recall if during this period, September 
21 
1, 1963 to November 15, 1963, there had been any 
22 } 
i large fluctuations in prices? 
23 | | 
a) I don't recall any large fluctuations," H 
| 
a | | 
| 
MS. KAYE: Page 705, line 24: 
25 || | 
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I ely € Fontana-direct 
} 
9 ; 
” During your employment is Bs R;, omenzo & 
| 
J mpany did you handle any busing tor Allied Crude Vege- | 
| 
| 
4 
. tab] il Refining Corporatior 
) ‘ 
¢ » + ete 
6 , 
1a you |! ile iny J ne for Mr l e/ jelis? 
Ye wate lid 
what wa t! nature nat Du ne ? 
i) 
» the trades that would me down to the loor 
10 eae ; ne ae a ee aye , , . ee 
ther » be executed I would give to other brokers. 
1 hat kind of trades are we talking about? 


13 


4 you handle any work for Allied Crude v etable Oil and/or 

15 Mr ino DeAngelis 

16 rs Yes, I d3 
: What kind f work did you dc it Williston & Beane | 

18 1 that conne c.Or : 


Q oS . F 
19 A Well, initially as a floor clerk, the same thing | 
20 I did at Comenzo, and then later on as a broker, I would | 
21 execute the trades myself l 
22 ) t - , 4 - T ° ; Cc y ; ? 
Q Did you know a Mr. James Comenzo in 1962 and 1963? , 
~ | 
9 | 
3 | A Yes, I did. 
9 
<4 9) Who was he? 
oe ' 
25 A He was Williston's floor broker before I was; 
| 
| 
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Fontana-direct 
A Yes, they were. 
( Did you know in 1963 which floor brokers were 


x 


employed by which brokers and future commission merchants? 


A Yes, for most of the brokers that were there. 

9 Do you know whether Merrill Lynch employed anyone 
who was a floor broker? 

A Yes, I dn. 

9 Tn 1963? 

A Yes, do. 

2) What was the name of the floor broker employed 
by Merrill Lynch? 

A Jack Place 

2 hid you know who any of the customers were of 


the concerns for whom the floor brokers traded on, the floor 
of the Produce Exchange during 1963? 
A Wot in fact, but in theory it was fairly well commo 


knowledge. Just as everyone knew that most of the business 


that I was doing was for Allied, we would know on that 


same basis. 
a) Did you ever have discussions with the other floor 
brokers about Allied or Tino DeAngelis? 
II 
| A Questions would come up from time to time, but for 
i| the most part, no. 
i} 
@) What kind of questions would come up? 


l 
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I this settiement pri used, to your knowledge, 
t the rrlation margi at the end of each 
| 
' 
! 
) Lt vas | 
With re ( to the bu y at the close that 
é rei in the last fe juestions, is that 
} 
the close take plac durin this short period you 
r ed 
b+ £ | 
Y , it did 
| 
To your knuwledge lid t t burying at the close 
effect n the settlement 
| 
Y , 2 aie: ertainly j 
What was that effect, | 
} 
Well, if the mark went up four points in 
tw inute or one minute trading, whatever 
| 
H 
t w ld t t the ettle nt price by putting | 
: | 
1igher Even if we bitrate it down two 
t would still be two point higher than what 
| 
eviou to that lose. 
re your knowledge, did this effect on the | 
} 
C price occur regularly during 1963? | 
| 
MR. O'DONNELL: Objection, your Honor. He 
| 
di his buying at the close n the last part of 
1963 That is his testimony This question 
SOUTHERN Dini ICT COURT REPORTERS 
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i} 
7 . ! 
= I is about all: of 1963. 
3 THE COURT: Ali riqnt: 
|| 
\ 
4 | MR. HARRIS: I will amend the question. 
4 | 
a) To your knowledge during the last part of | 
6 = : , , ss 
: the fall of 1963 did this buying at the close affect the 
, settlement price on a regular basis? 
8 || 
i A Yes, it did. 
9 , 
2) faybe we can pinpoint the time a little more | 
! 
10 | : | 
specifically, Mr. Fontana. When you said in the last 
i | part of the fall of 1963, can you remember what months 
12 
you are referring to? | 
4 | 
Is | A I would say that it started to appen in the | 
14 | ee 
} middle of October. 
15 Q Do you *.:0ow who Mr. Carl Berg was in 1963? | 
16 A He was the secretary of the exchange, wasn't he? 
M Q Did you ever observe Mr. Berq being present | 
18 on the floor of the produce exchange during the trading | 
lj | 
19 | hours? | 
!| 
| - 
9 
20 I A Yes. 
21 | ~ ; , sa 
2) What were those trading hours: 
} | 
22 || ; 
I A 16 te 2425 .0r 2730), F believe. | 
23 | . ; 
| Q Was Mr. Berg there on a regular basis in | 
| 
4 | 
= i 1963? | 
95 || 
S| A He was there almost every day on the floor | 
i! 
| 
| | 
| 
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Se Nn Je 

Wa Mr Ber there 1 a regular | ls in 

1 November, 1963 
p Fe Nas. He w ther 4 dail 

e ise hi ( fice wa about fiv feet away from t 

At the time when you were buying at the close 
tl tober, November, 1963 did you ever observ 
j being present n the { , 

Yes, ZI did. 

Mr. Fontana, do you recall ex-pit trading 
] re during 1963? 

Y ¢ Pn | 10 

Do you recall anything about the volume of 
trading during that year? 

It was very high. Much higher than the 

year 

How were you made aware of the volume of 
trading during 1963? 

They were posted on the board on the floor 
exchange 

Did the floor brokers receive commissions in 
of or as a result of ex-pit trading? 


Yes, they do, mostof the time: 
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selling 


A 


were closed, yes, there was quite a bit of selling 


a large 


the mark 


A 


for the 


of waiti 


contract 


market d 


1963? 


Fontana, 


yving on during the last few days? 


FUrtcana~-Cross 11119) 


44la 


Fontana-direct ] 1092 


Do you recall whether there was a lot of 


Yes, the last few days before the contracts 


Do you recall anyone in particular being 


seller at that time? 


Yes, Merrill Lynch was the largest seller 


Have you ever heard the expression, -elling 
et down? 

Yes. 

Can you explain what that means? 

That means that youare selling at a price 
purpose of getting the market down. Instead 
ng for getting the best price you will sell a | 


at a price below the one you previously sold 


Do you recall whether anyone was selling the 


' 


own in the last few days before the close in November, 


Merrill Lynch was. 


During the summer and fall of 1963, Mr. 


do you recall having any conversations with 
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] wre 3 Fontana-cross 

; ; 
2 es They certainly have a right to bring it up. You 
3 br ight 1t into the case. 


The objection is overruled. 


5 E Am I correct that your decision to enter thi 
| | 
6 business was the result of a personal relationship with | | 
is | 
1 eAngeli 
| 
5 Z Yes, it was 
| 
v Would you mind going into the details, your 
10 mother-in-law and Mr. DeAngelis have been friends for many, | 
| 
| 
il an years 
} ' 
| 
12 TRAC *S LSIGHE: 
13 And Mr. DeAngelis was at your wedding, am I correct: 
14 sy a t tS ¢ rrect 
| 
. | 
15 ‘ In a way you look upon him or looked upon him as 
16 i father-in-law? | 
17 }. True 
12 ¢ Despite this close relationship with Mr. DeAngelis,' 
19 is it fair to say that you never knew what Mr. DeAngelis, | 
20 Allied's total position was in contracts on the New York 
21 Produce Exchange in 1963? | 
22 A Vee; £6 A8 
! 
23 a) You did not know that? 
24 | A I did not know that. 
235 CII @) Is it a fact that after the market was closed 
1] 
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1} 
l gwrf 4 Fontana-cross 
| 
2 | and Allied had gone into bankruptcy and it came out that 
| 
3 | DeAngelis had 90 per cent of the open position and Ira 
| 
4 || Haupt was carrying 90 per cent of the open position, you 
SF were surpised at how large those figures were? 
| 
6 || A Yes, that is true. | 
.. 4 ) It was far beyond what you had anticipated? 
8 | AN Yes, it was. 
| 
9 | You were on the floor every day? 
10 ' A Tes; twee. 
11 fe) And you were watching Mr. Goldfogle and Mr. 
| i 
12 || Comenzo and Mr. DeAngelis and you were siill surprised 
! 
13 |] that the position was this sizable? 


Yes, I was. 


15 I 2) Mr. DeAngelis never disclosed his position to you? 


is correct. 


That 


we. Q Is it a fact that you knew as an employee of 


18 || Williston & Beane what position Williston & Beane was 
carrying for Allied? 


Yes, I did. 


21 «| Q Is it a fact that you did not disclose that 


position to any other party? 


A Yes, that. is true. 


| (@) And that would include my client, Continental 


= 


Grain; am I correct? 
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9 . ~ + | 
— AL L | 
) And Myr Minnerop' lient, Merrill Lynch 
} 
4 nat 1s correct 
) I Mr Fryer's lient, Ru? 1¢ 
b n 
hat a orre ae 
. And it would also include the officials of the 
! 
re) . 
y 1UCE nange 
| 
v " - 
hat i correct | 
10 ince I mentioned Willist 1 & Beane, 
] ' r 
1] YVilliston & Beane was also acting as a learing broker 
9 ~ ay 
12 -arrying some contracts for Allied; am I correct? : 
} 
13 A Yes, they were. 


- 
~ 


ke Haupt was 


15 A Correct. j 
| 
| 

16 Except that at the end Williston & Beane are about 

17 one-tenth the contracts that Haupt did; am I correct? 

1? A That is correct. 

19 @) Would it be fair to say that it would never occur 

9) * : : | 

20 to you in your wildest dreams that Ira Haupt would be } 
| 
| 

2] carrying over 8,000 contracts for Tino DeAngelis? { 
| 

22 » T } 

— A I never thought so. 

23 @) We have talked about how you never disclosed 

24 Williston & Beane's position to anybody else and didn't 

2 know what Allied's overall position was. 

| 
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Ds 


Is there some reason for this secrecy? 


Fontana-cross 


It is just a protection of your customer, not to 


let anybody know his position in the market when he is a 


major factor in the market. 


markets? 


yy 


Is that an important consideration, secrecy on thesp 


Secrecy of ~ customer's position is important 


to a customer 


Did it ever occur to you, sir, that one of the 


reasons that Mr. DeAngelis was using four adifferent floor 


traders was to help maintain the secrecy of his position? 


A 


Q 


Possibly, yes. 


You mentioned that there were 15 to 20 floor 


traders on the floor each day; am [ correct? 


A 


That is correct. 


fact that you knew that Continental Grain 


H 
n 
- 
ct 
w 


Company did not have an employee who was a floor trader 


on that Exchange? 


A 


Q 


ent floor 


A 


That is not true. I thought they did. 

Did yeu know a man by the name of Michael Langdon? 
Yes, I did. 

Did you know Mr. Michael Langdon was an independ- 
broker? 


No, I did not. I thought he was employed by 
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Fontana- 3S 
] iY in 
» thet you thought he Wl n employe ot 
] 
hat is what TIT thonght 
You thought he was doin business only for 
No, there was no one on the floor that really did 
? i one person [Tt always involved 
t ther brokers I just thought that Michaej 
employed by Continental r in 
D1 you ever discuss Allied' position with Mike 
Os £ Bad. net. 
D1 you ever discuss Allied's buying with Michael 
Yo, I @&id not 
Sir, as one of those Floor traders who was buying 
were you trying to corner the market? 
No, I was not. 
Were you trying to execute a squeeze in the 
No, I was not. 
When you talked to Mr. DeAngel.s, did he ever 
Or in substance to you that his intent 


words 
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Cd 


gwrf 8 Fontana-cross 
was to corner or squeeze the market? 
A No, bh? did not. 
Q Is it a fact that you believed then that 


Mr. DeAngelis was not trying to etfect a corner or a 


A Ves; Lt. 28s 

Q Ana you still believe that? 

A Yes, Tf. 40: 

Q In fact, when you went to work on the Produce 


Exchange, do you remember an incident in 1962 when a short 
had difficulty getting the physical commodity to deliver 
and Mr. DeAngelis actually gave the pliysical commodity to 


that short? 


A Vaguely. 

fe) You remember that story? 

A Yes. 

9 And that was inconsistent with anybody who was 


trying to squeeze; am I correct? 


A That is correct. 
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? ' Fontana-c} She 
| 
LD] 
a Y r ee tifi i that there e these four 


, tr er I would receive rder rom DeAngeli 
, 4 u were iware, th, wer "t You. thats. 4 
4 j t ne inotth r that t ul r ve the rice 
b 
f 
8 
t a fa t that ide ® r 
VV 
€ ! t Dida ain t ne i t € 
10 ' 
" t > that true 


ay 4 act that t tior 
12 : A ; 
4 € { 
13 : , 
14 
\ eren' trying t« ipulat the rices, 
15 
re 
16 
a N ? i isn’t 

i I { Mr. Fontana, you and Mr. Liman 

8 

r 1S 1 y the tert floor broker a “Ea r trader | 
g n 

I re they the same thing : 
™ 
wv HE WITNESS Y¢ 
9 | 
21 HE COURT: All right 
99 
+ MR. LIMAN: I'm sorry, your Honor. 

2) Based on your knowledge of Mr. DeAngelis' j 

A ‘ f ; 
. k iness, 1S it fair to say that you believed that there 


25 | 


1S a legitimate reason for his making purchases on the 
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1 | r 12) 
H gr2 Fontana-cross Liidg 


exchange in the quantities that you and Comenzo and 


others were getting? 
4 || 
1] A Yes, & 63a; 
5 
2) What was that reason? 
6 | 
A He had the oil sold or needed the oil for an 
order. 
4 
@) Did you know Mr. DeAngelis' company to be 
9 
the largest exporter or supplier of oil for export | 
| 
10 
in the country? 
| 
1] : 
3 A Yes, I did. | 
12 
@) You believed from your conversations with 
13 
him that he accounted for approximately 80 per cent 
4 | 
of all of the vegetable oil exported in the United 
io 
1] States? 
Tat) 
16 | 
A Yes, it a¥a. 
| 17 
| @) And you believed that Mr. DeAngelis was 
| 
18 
engaged in a hedging operation, getting oil for 
19 || 
i} deliveries; am I correct? 
i es 
A Yes. 
21 
i QO Did you ever engage in any wash sales? 
22 || 
! A No, I did not. 
| 
23 || 
Q Did you ever see Mr. Comenzo or any of these 
| 
aA || 
other people like Goldfogle engaging in wash sales? 
25 
A No, I did not. 


| 

| 

} 

| 
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Did belie é n i Ve t? t t ‘ ri a f 

i] this ex lange wa responding t I rmal 
Wel a. B29 [I rememt r tl , here Na 

I at tne ti é be l market 

z ised ue t] ‘ ) the ttonseed 

r were f i ti tur 
Would you tell thejury what these rumor: 
ere were rumors that ertai untries 

CO buy oil and the biggs t ta t r wa t tne 
hed just bought an awful lot of wheat 
or was they were going t<« iy oi] 1lso 

Did you read the Commodit lev Se ice md 
publi it ns 

Tes. 2 eia 

It was part of your b tress really to know 
rket conditions were; am I] orrect? 

1e ’ 1t was. 

Is it a fact that the trade publications 
following this market headlined the fact that 
rugored to be buying oil and that there were 


I} A5la 


l 1} yr4 Fontana-cross 1114] 


9 
= other export sales taking place? 
3 Ph Yes,sir. 

| 
4 | ce) Is it a fact that in not a single one of these 
o publications ws there ever a suggestion that a manipu- 
° lation, a corner or a squeeze was taking place on the New 
' yrk Produce Exchange? 
8 n ' 
A That's correct. 

9 

MR. HARRIS: I think it should be limited to 

10 x poets al ; ; 

whatever publications he personally saw. I don't think 

il he can speak for whatever exists in the public domain. 

12 

THE COURT: I think that’s correct. 
13 - a 
Q When you said that that is a fact, your 

14 ; , , | 

answer was limited to those publications which you read; 

15 > } 

am I correct? 

16 A That is correct. 

M4 ¢) And you read the publications dealing with this 
18 market; am I correct? 

19 ‘ 

A Yes, I did. j 

20 } Q Did you ever suggest to Mr. Berg or any | 

| 

j | 

21 | sh | 
other official of the produce exchange that there was a 

} 

2 |i ne ; 

| manipulation or a corner or a squeeze titing place? | 

| 

23 | 

I A No, I did not. 
| 

a || ; aye 

QO Or that you were engaging in any activity that 

25 

you considered illegitimate? 


| 

| 

| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOL5! j 
FOLEY »QUARE, NEW YORK. NY — 791-1020 


4 


ven 


10 


16 


17 


25 


Y Fontana-cross 115 | 
| 
7 Nc 
‘ Did you believe you were eng ing i any 
legiti te activity? 
here' bee DI talk about |} r } t the 
t a fact that Mr DeAngeli jave you orders ' 
t t t ia l é 1 a lay i r € t 
i t oh t 
. I : I 11 ia £aek.. bea iD uch experience 
i n the modities markets, that there i 
l f rder being executed i those last minutes of 
4 res, there are 
That's why the claaring price is based on the 
| 
the I rrect 
A That S yrrect 
, You mentioned something about arbitrating 
down the closings price. I think T wrote the words down. 
| 
What do you mean by arbitratingq down the closing} 
pri e 
= | 
A Th-t would be the clearing house for their | 
| 
use in the settlement price. There was sometimes 
j 
a range of six or seven points on the -lose. If you } 
| 
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gr6 Fontana-cross (are) 
nave a ranye of six or seven points, they can't set the 
margin at any one point, what the margin should be, 
So they pick a specific price within that range to Settle 
the contracts out for that day for margin purposes. 
@) So that the clmring assocaition, not the 
produce exchange, but the clearing association has some 
discretion on the price? 
A I woudin’t -< 
fe) Or don't you know who it is? 
A I'm not really sure who settled it. I 
readlly don't know. 
Q You say that the fect that you bought at the 
lose would have a tendency tc lead to an increased price 
at the close; am correct? 
A That’ s corrett. 
.@) And it could go down the next day if there 
wasn't a demand for it; am I correct? | 
| 
A That's correct. 
2) If the closing price was higher, went higher | 


than the day before, and if Allied was long,would that 


mean that the clearing members for Allied would get addi- 
tional margins? 
A Yes, it would. | 
They would get variation margins from the 
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Fontana-cross 
Nobody ever explained to you? 
No, they did not. 
An ran you think of any who would have a 
rest in the lower price at the closing th 
was short? 
No:, 2 oT Pala ae 
I want to come to the ist s of the 
e 
You were asked ahout when the price began 
you remember that, on your direct? 
res 
Do you remember that the downturn started 
mber 15? 
Vac 
And in fact, so there are no secrets int 
that Haupt took of you in 1985 you were 
and you said it began on the 15th? 
That*s richt. 
Have you looked at that examination late] 
rE just glanced at 2¢, that is all. 
So that your memory is somewhat refreshea 
read it? 
Yes. 
Is it a fact that you hud no premonition 
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Fontana-cross fix9) 


market would be yoing down on the 15th? 


A That's correct. 


Q And is it a fact that the downtown on the 15th 


was Only one-sixth of one cent? 


A Oh, I don't remember that. 

Q You don't remember that? 

A No, Tt don't remember that. 

(9) You spoke to Mr. DeAngélis on the 15th, do 


remember that? 


A I spoke to him every day. 

Q Do you remember that he was calm on the 15th? 

A Not really, but okay. He was always calm, 
really. 

Q If it a fact that you expected, based on 


all of your readings, 


your talking to people on the floor, you expected the market 


to 


the 


your talking about DeAngelis, 


recover on the 18th? 


A Yes, I did. 


Q And therefore you were surprised when 


market went down on the 18th again? 


A Yes, I was. 


Q In your direct testimony you said that « 


price limit of 25 points, or a quarter of a cent, was 


set 


on the 15th. 
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Fontana-cross 


EEL 


Would it refresh yow recollection if I told you 
mn Monday, the 18th? 
Yes 
the 19th, which was theTuesday there was 
f one-quarter of a cent in effect, am I 
Yes. 
And you understood that th was protecting 


»lis who had a long position against a further 
f the market was going to go that way? 

Ye 

Is it a fact that you had idvance notice 
t that Allied was filing for pankruptcy on 
19 

That is true. 

Despite ur relationshiop with Mr. DeAngelis 

juite a shock to you? 

Yes, t€ did. 

Is it a fact that you had not been concerned 
decline on the 15th and the 18th would drive 


is into 


bankruptcy? 
Wo, I did. not. 

not have concern? 
didn’ €. 


NO, J 
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Fern 
| 
ae | gwrf 2 Fontana-cross 
9 | we ought to be clear about it so the jury knows what we 
| , 
| are talking about. 
I / 
4 | Q Mr. Fontana, I believe you testified on cross that 
| } 
| | 
a | you had seen Mr. Anderson once on the floor of the Produce 
} 
6 Exchange, is that correct? | 
| 
A Yes, I believe so. 
| 
8 || fe) He was not a floor trader, thought, was he? 
9 | A No, he was not. 
! | 
10 | Q I take it that you didn't know Mr. Place any 
i| 
|| 
11 ] better than any of the other floor brokers, did you? 
| 
12 | A No. I: 20: not. 
| | 
13 || fe) In fact, you knew several of them better? 
14 | A Yes, I would say so. | 
| 
15 i Q Once again, let's see if we can clarify this term 
I ! 
16 | that you used, selling the market down. 
| 17. || I take it by that you mean that sellers would sell 
| 
18 i before seeing if the market would raise again, sell ata 
19 || lower price; is that correct? 
2 || = rN Yes, they would. | 
i] 
21 || Q Isn't it a fact that the reason that that was 
i 
22 occurring was because there were more sellers than there were 
y <a buyers and they were anxious to sell? | 
| ' 
24 A Yes, that is correct. | 
| : 
25 | MR. MANNING: No further questions, | 
' 
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elrf 4 Boyer-direct 
. 3 e aLas 
2) Do you recollect whether anybody else at the meeting 
referred to those two letters? 
p ir gon" recail, chat: ne. 
) Mr. Boyer, your notes reter to the fact or the 
} 
Onclusion that the imposition of scale-up of original margin 
| 
by the clearing house will not adversely affect the best 
interests of the Exchange. Was the 4 subject discussed } 
at the meeting of September 23rd? 
A That was the sense of he meetin . I'm not 
even certain at this point that the conclusions were recorded 
! 
at the meeting As a matter of fact, hey may not have been. 
hi was the sen of the meeting, the important point of | 
th meeting as far as I was concerned. } 
| 
®) Do you recall anything about a discussion as to | 
! 
what the best interests of the Exchange was or was not, | 
taking place at that meeting? | 
NO, I don? | 
| 
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Boyer-direct 1196 | 

MR. O'DONNELL: I also object to it, your ET) 
on the ground that it doesn't purport to be a question 
asking this witness what was stated or happened at the 
meeting. 

MR. LIMAN: Your Honor, I take it also that the 
same limiting instruction applies to everybody who was 
not at the meeting. 

THE COURT: As I understand Mr. Boyer's testimony, 
he has no present recollection. Therefore, even apart 
from the objection that has been raised, I don't think 
that it would be probative. He has no present recollection. 

MR. HARRIS: Then I would like to offer the 
yellow sheet as past recollection recorded. 

THE COURT: ALL. BSALGKE. 

MR. O'DONNELL: Your Honor, may I have voir 
dire on that? 


THE COURT: Yes. 


VOIR DIRE EXAMINATION 


BY MR. O'DONNELL: 


1@) Mr. Boyer, do I understand that your present 


recollection is that you made some of these notes subsequent 


to the meeting, particularly the conclusions portion? 


A I think that the conclusion was written subsequent 


to the meeting. I don't know exactly how long after 


elrt Bover-cros:s IITA | 


458.2a 


1 || swrt <= Boyer-direct 1197 


- | the meeting it was recorded. 


3 THE COURT: That is what you are offering, 


oa | MR. HARRIS: I'm offering the sheet which has his 
- notes, your Honor, the conclusions on the sheet. I would 


like to offer the entire sheet which has his notes. 


‘HE COURT: Atl xiqnt.. | 


9 


17 
18 | 


19 


ys a 


@ 


10 


ll 


16 


17 


18 


19 


458.3a 
Boyer-direct | 1190 | 
: ares 
O With respect to the notes that you 


have above the conclusion section, as I understand it, you 
do not recall at this time whether you actually made those 
at the meeting or also Subsequent to the meeting; is that 
correct? 

A I would expect that they were made at the 
meeting or immediately Subsequent to the meeting. 
The conclusion is probably somewhat subsequent to the 
rest of it. 

Q Keep your voice up so the jury can hear you. 

Is it correct that none of these notes was 

shown by you to any official of the New York Produce 
Exchange who was present at the meeting, namely, 
Messrs. Berg, MacDonald and Fashena? 

A That's correct. 

@) Nor did you show these notes to any other 
official of the New York Produce Exchange? 

A I did not. 

9) Is it also correct, Mr. Boyer, that these 


notes do not purpose to be a transcript of or a cunning 


statement of what various people were saying at the meeting? 


A It does not purport to be. 
MR. O'DONNELL: Your Honor, I would object 


to the offer of the notes. I don't believe it falls 


| 458.4a — | 


l TP 
gr2 Boyer-direct 
| 
9 ; 1 } 
iin, within the exception to the hearsay rule for recorded 


THE COURT: The objection is overruled. 
5 | 
: MR. LIMAN: Would the clerk notice on the | 
3 6 , . : . 
documen that it is being received only with respect to 
7 


the exchange, Messrs. MacDonald and Fashena. 


THE COURT: This whole testimony only 

9 : ’ 

relates to that. That has been very clear to the 

. 

10 as 

yur 
11 | MR. LIMAN: Tf I Gan, T want «tt on the 
12 

locument. 


THE COURT: All right. 


14 


MR. HARRIS: Perhaps we can mark the yellow 


sheet as Exhibit 15A for identification since it's 


16 


part of a group of materials that has been marked as 15 


17 


for identification. 


18 | 


THE COURT: You are not offering anything 
| | 
19 alt ake 
‘ | | 
20 | MR. HARRIS: No. 
\} 
21 i} | 
i MR. O'DONNELL: Do I understand, your Honor, 
| 
2 | . 
| that just the first portion of the yellow sheet is being \ 
i | 
23 ; 
received? 
| THE COURT: As I understand it, T am allowing 
| 
| 
23 | 
i all of it in as past recollection recorded. 


eit poyer-cross | oe 2 s ! 


| 458 .5a 
} 1200 } 
1 | gr3 Boyer-direct aiid " 
2 || As I understane@ Mr. Boyer's testimony, he 
3 | took those notes either at the meeting or immediately 
4 afterwards and he put down the conclusions afterwards. 
5 | Sc that the whole document, it s=ems to } 
6 | me, is admissible. 
i} | 
7 (Plaintiff's Exhibit 15A was received in | 
8 | ( idence) 
9 | MR. O'DONNELI: Since so much time has been 
10 \ devoted to the notes, your Honor, may T reyjuest Me. Harris 
|| 
| * ° 
li ! through you to read the exhibit to the jury? 
1] 
12 | MR. HARRIS: I was going to ask Mr. Royer to, 
13 || your Honor. It's in his handwriting. Perhaps he's the 
14 \ best able to read his handwriting. Whatever the Court 
1 | would prefer. | 
16 || THE COURT: All right. 
1| 
7 MR. O'DONNELL: I believe this is a correc! 
18 typewritten version of the notes. | 
19 || ~ 
MR. HARRIS: I have that, too. 
= 
20 | If there's an objection to Mr. Boyer reading 
1] 
21 || it, I will be glad to read it, your Honor. | 
= THE COURT: I really don't understand 
23 what the point is. Get it before the jury, Mr. Harris. 
24 MR. HARRIS Can we agree that this 
25 : | 
is an accurate restatement of the document? 


| 458.6a 
i: | 
| 1201 / 
1 | ae eT 
yr4 Boyer-direct 
2 | 
i MR. O'DONNELL: Ye 
3 || 
MR. HARRIS: These ure,Mr. Boyer's notes. 
4 | | 
(Mr. Harris read from Plaintiff's Exhibit 
15A in evidence to the Jury) 
6 | ; pat * ; 
DIRECT EXAMINATION CONTINUED | 
| 
7 | 
BY MR. HARRIS: 
8 || 2 4 
0 Mr. Boyer, perhaps since we have had reference 
a 
| now to scale up mergin, you could explain what a scale up 
i 
a . , 
|| margin 1S and what its purpose is 
1} | 
tl ; 
11 A The scale up margin is a system of margining 
12 ’ ae 
sOntracts under which positions are set forth. We'll] 
13 P : eye as 
say what we wonld consider a small position, 5090 contracts 
14 | , 
H Or less. That would Le margin at probably a minimum 
15 || san 
HI rate of margin or what we consider to be a minimum. 
{| 
16 || : ; ; 
Subsequently a clearing member who carried U 
7 || ; / 
i 500 we will say to a thousand contr acts would be required 
} 
18 as ? Y. ’ 
| to pay more money on those 500 contracts. He would pay 
i 
| 
19 | the minimum on his first 100 contracts. He would then | 
' 
20 pay an additional increment, the minimur Plus an additional 
| 
21 | increment on the second 500 contracts, and that would be 
22 , : are 
continued for probably three or four or more brackets. 
23 
Fach 500 contracts over and above the 500 
| a . 
| INntnimum would be at a higher rate of margin. 
25 
' 


. ae 


9 


10 


459a 


elrf 5 — 
Boyer-direct 


to attend that meeting? 


A I believe that Mr. Weinstein invited Mr. Anderson, 


Mr. Anderson had been nominated to serve as a director of 
the Association, of the New York Produce Exchange Clearing 
Association and would have been elected on the -- it was 
expected that he would become a director at the annual 
meeting, which would take place on the first Tuesday in 
December of 1963, 

Do you recall the discussions held that morning 
at the Board meeting? 

MR. LIMAN: Your Honor, I object to the morning 
meeting on behalf of my client, Mr. Vogel and Continental 
Grain. There is an afternoon meeting I have no objection 
to, because that is the one that Mr. Vogel attended. 

I object to the morning meeting. 

MR. O'DONNELL: I have the same objection on 
behalf of New York Produce Exchange, Messrs, Fashena and 
MacDonald. 


MR. FRYER: I also object on behalf of Bunge 


THE COURT: Mr. Harris? 


MR. HARRIS: There was a pending questin, your 


* 
Honor. 


THE COURT: You have an objection. 
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This being also not sufficient, the 


funds of allthe clearing members would be used, 


remaining clearing members, the guarantee funds. 


guarantee 


of 


the 


The guarantee funds wouldn't be restored by assessment 


of the clearing members, other than defaulting 


Q Do you remember how much surplus the 


had on hand on November 19, 1963? 


A L Yeally don’t; Mei Hatreie, né; 


of dollars? 


association | 


member. 


9) Do you recall whether it was in the billions 


A No, it was not. It was in the hundreds 


of thousands. 
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\| 
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1 || 
| gr7 Boyer-cross 
2 | 
: statement. | 
| ' ; 
| Q But Ira Haupt in 1963 never had to do that, 
4 did it? 
| 
5 : 
A Ho; Sir. 
6 : 
@) Alt ecignt. 
I | 
‘ Did you ever doubt in 1963 Haupt's financial 
| | 
8 | 
i ability to meet its financial responsibility to the | 
9 ; 
association? 
10 ; 
A No. tf @&iG not. 
{| 
M1 @) Itwas known then, was it not, Mr. Boyer, as a \ 
12 || | 
large and knowledgeable brokerage house? | 
13 : 
A It was to me; yes, sir. 
14 | 
i] e) Did Haupt in 1963, prior to the debacle 
15 || : 
i at the end of November 1963, ever default on the payment 
16 || : : er 4 5: 
of a margin, either original or variation? 
17 | P ’ 
A NO 5..82 2. Our experience with them was that 
18 || : 
they were always prompt and itmely. | 
19 || ; , 
i} @) Is it also true that in 1963, during 
i 
20 the summer and fall, after you became managing director of 
21 Rete Bans! | 
the clearing association, that some millions of 
22 . ; 
i| dollars was paid by the clearing association to Haupt 
23 | 
in variation margin as the cottonseed oil rose in price 
a | 
! on the exchange? 
25 i 
i| A Yes, re Ge Haupt was carrying a net long 
| 
i| 
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(@) Beginning on November 14th, I would like to direct 


your attention now to, I guess it is Thursday, November 


14, 1963, Friday, November 15th; Monday, November 18th; 
Tuesday, November 19th; and Wednesday, November 20, 1963. 
After November 14th or beginning with November 
14, 1963, am I right that the New York Produce Exchange did 
not ask you for any information about positions taken by 
Association's members'customers in conttonseed oil futures? 
A The New York Produce Exchange did not, no. 
(@) As we previously said, if they had, you could not 


supply that information because you didn't have it, you 


only had it for the members and not for their customers; 


is that right? 

A If a formal request had been made, Mr. O'Donnell, 
the Board of Directors would have had that decision to 
make, and not me. 

It would be a decision of the Board of Directors 
based on the request by a committee or other official 
‘body of the Exchange as to whether or not the information 
would be given to them. 

Q But even as of that time in November 14th to 20, 
1963, you would not have: ane information to supply except 
with respect to the net positions of the members themselves 


and not their customers; is that right? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSI 
FOLEY ‘(XUARE. NEW YORK. NY. = 791-1000 


J 


23 


IS 


a c lad 
. s 
) 
Siz < 
Are 
LoF¢ an: N \v 
th N I 
‘ 
t e oO 
T | 
' , 
Cad 
All 
, Ove noeyY t 
+ ; + 2 ’ 
f Hau 
market 
The 
\ And 
Oll Refir ng 
A My 
prior or duri 
the meeting 
And 
tha time on 
cottonseed oi 


was 


declining 


W 


as 


n 


] 


w 


poyer- 


Mr Bo 
E h 
ange t 
Ist! 


was f 
Be ¢ 
you k 
Es 1! 
st hea 


llection 


you aware, 
rk Produce 
r Exch 
N ember 
the New Yor 
) aie think I 
r jht, r 
right, Mx 
{ £963, did 
Ee! ustome 
i rrect 
a 1 u ee 
ympany 1 WN 
>t rec < 
g the 
the 
you learned 


November 


19 


futures on 


substantially, 


declining, 


JUTHERN 
FOLLY 


DISiXICT COURI 


ARI 


meeting of 


evening of t 


, 


the N 


wa 


NEW Y 


REPORTERS 


,. 

-ros [i269] 
yer, that n November 14, 
nge, as 1stinguished rom 
leari A S9clation, did ada 

é t a1 position 111 

€ r shi nage 

m iS META that: Mr. 
r, at no time prior 
now the names, yourself, 
the ttonseed oil futures 
2 f Allied Crude Vegetable 


it was immediately 


the adjourned portion of 


or 


you knev at 


, that.the price of 


ew York Produce Exchange 
S it not? 
ix 


Us COURLHOLSI 


RE NY oe US 


| 
} 


to 


~ 


17 


18 


21 


467a 


elrf 6 Boyer-cross 1273] 


shorts, would it not, not by the longs, because you were 
terminating contracts and preventing the shorts from getting 
the benefit of additional price declines. 

MR. HARRIS: Your Honor, the shoe is on the other 


foot now. Can we talk about concerns that were expressed 


at the meeting or whether these are private concerns that 
Mr. Boyer had at the time or later or what? There is 


nothing 11 the minutes that talks about concerns by Mr. 


THE COURT: I think that is true, Mr. O'Donnell, | 
and I think that for the edification of the Court and 
the jury that the matter has been cleared. 
MR. O'DONNELL: St Ehink a6, too, your Heanor, 
Thank you. 
e) With respect to the ex-pit trade that you referred 


to, Mr. Boyer, in response to Mr. Harris' questions, you 


mentioned that Ira Haupt, I think on November 18th, just 
a day before this meeting, took on an ex-pit transaction 
where it committed itseif for 2,000 or more contracts, is 


that right? 


A Did you say took on? 
Q Yes, that is what I said. 
A What happened was that there was a short position 


of 2,510 contracts. Now, you see how that would effect 


| 
| 
| 
| 
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Haupt. {ft was the withdrawal of 2,510 contracts 

from the short side that increased, seemed to cause the 
increase in the net long position. If you were looking at 
the gross position you might see a slightly different pic- 
ture. You understand me, sir. I don't know what the circum- 
stances were. It is certain that when this ex-pit trans- 
action took place it exposed Ira Haupt to a tremendous 

margin call. 

9) If that ex-pit transaction hadnot taken place 
at the time the Exchange closed down, when Ira Haupt 
was long over 8,000 contracts, if I followed your testimony, 
they would have been long only the difference between 8,000 
and 2,500 or 2,000, which would have been 6,000 contracts. 

A Somewhere in the vicinity of 6. But that would 
have been the position that the Clearing Association was then 
responsible for; it would be the lower figure. 

(9) Because of this ex-pit transaction by Ira Haupt 
on November 18, 1963, the Clearing Association was exposed, 
if¢ Ira Haupt defaulted to the tune of 2,000 or more 
additional contracts? 

A That's right, sir, the Clearing Association. 

MR. HARRIS: May I object? r. O'Donnell keeps 
putting something into the questions which are not in the 


answers. Ira Haupt was involved in the ex-pit transaction, 
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9 } 
2) That trade was between Ira Haupt and Ralph 
3 
Peters & Company, wasn't it? 
4 
. | 
A It was,yes, sir. 
5 
QO And as a result of increasing its position 
6 
by some 2500 contracts on November 18, Haupt had to 
7 | 
pay the exchange clearing association additional 
8 
margin, am I correct? 
9 
A Youare correct, sir. 
10 
@) Would you tell the jury how much this 
ll 
increase resutled in their paying? 
[ 12 
A May I look at the exhibit again? 
13 
(e) Yes, 242. 
14 
A Because it need not have bean a complete 
| 
15 
result of the 2510 contracts. There could have 
16 
been other purchases and sales involved. 
17 
| Q Was it approximately $5 million, as you 
| 
18 
F 
| recall it? 
19 
A There was original margin required, additional 
20 
Original margin in the amount of $2,454,000. As a 
21 
result of the ex-pit transaction -- excuse me, I had it 
22 
| wrong -- 
23 || 
| ° . - . 
| @) Suppose I show you your Exhibit 16E for iden- 
{| 
wu | 
tification which are the minutes of that -- 
| 
25 | j 
i 


| 

| 
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touch with my office, yes, sir. 


@) That meeting began around 4:00 o'clock, as you 


A As I recall it, it was somewhere around 4:00, 
4:30; I have it. 4:00 p.m,yes, sir. 
z 
2) The meeting began after Allied had filed its 


bankruptcy pet.tion? 

A Yes, that is when I was apprised of that fact. 
Q There were two Haupt representatives at that 
meeting, Mr. Kamerman and Mr. Kaufman, am I correct? 

rs Yes, there were two representatives from Ira Meine. 
Well, they appeared at the meeting. They weren't at the 
meeting for the duration. They were invited to participate 
and explain the situation as they understood it. 

| 


} 
@) You met at that meeting a man by the name of Harold 


Vogel; is that correct? 


| 


A Yes, siz. I'm not even certain that we were 
formally introduced. Maybe somebody said, this is Mr. 
Youve. 
@) Did you even know he was with Continental Grain 
| 


Company? 
A I don’t recall that I did, no, sir. 
ce) Do you recall what Harold Vogel said at the 


| 
| 
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"6 Do you recall which banks they referred you 
to? 
“i Well, all the banks. The Chase, particularly. 
D you rece:1 if you checked with the Chase? 
"A ra 


e..1ll any banks that you checked with? 
aN D4 I don’t recollect any at all; 
whether it was the Chase or the Manufacturers Trust 


Or any of the banks in Jersey. 


od © Mr. Weinstein, you said he was not distributing 
any detailed informetion. Did you ever, either prior 


or during the time that Metropolitan handled Allied's 
account request any financial information from Allied 
Or DeAngelis? 

"A I couldn't say definitely how we were, 
that we demanded information by mail, by request in 
wring or if it was verbal, or what; but we did not get 


any, any detailed statement, cash or financial state- 


ment from * im. 

"9 Mr. Weinstein, during the period from the time 
Metropolitan first took up the Allied account up to 
November 13 % did anyone ever tell you that Allied 
would be unable to meet its obliaations in respect of 


the commodities futures contracts it purchased? 
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i 
2 | ae we 
’ | i) No, not a hint or any suspicion -- suspicion 
| | 
3 | was cast until the last few days. 
! 
ae ea 2 You say the last? 
l | 
5 "A The last few days. 
de "0 The last few days. Can you tell me what 
: | happened in the last few days that cast suspicion? 
‘ | 
Hi "A The rumors became heavier. 
‘ | 
"0 Can you tell me what rumors, Mr. Weinstein? 
10 i a3 Rumors. Runors to the effect that he may not 
i} | 
2 HI be able to meet his obligations. 
9 | 
12 i] bd You say the last few days. Can you tell me 
13 I} what period you referred to there? 
14 i "A The last few days. Say from the 15th to the 
15 l 16th of November. 
i} 
16 i "6 Mr. Weinstein, at that time when the rumors be- 
i 
VW ! came heavier did you attempt to verify the rumors in 
1] 
18 any way by contacting DeAngelis? 
19 | "A No." 
| 
2 | = The next thing is page 47, line 3: 
| 
21 } MS KAYE: I think I will continue right where 
‘a 
you left off. That picks up on the page 35, line 4: 
3 "oO Did you seek any -- 
a | "A The only time that the rumors were substan- 
2 tiated is when the check was bounced and came back. 
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to, dit that apply to the amount of 
of the Clearing Association was requi 
ith the Clearing Association? 


Yes. 


Did that scale of margin also apply 


nargin which a member of the Clearin 


that you 


g Associa- 


required to obtain from his customers? 


It was natural to expect that the brokerage 


going to charge his own customers the 


margins that he is required to depos 
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ing house. 


ge 57; 


same 


it with 


Weinstein, during 1963 did you ever have 


4. 


to discuss with anyone at Haupt the q 


margin rates,imposed by the Clearing 


The only conversation that I remembe 


uestion of 


Association? 


y thst. 7 


a representative or manager of the department 


charge of this particular transaction 


was I 


think sometime in October. I'm not sure what month it 


was, but 


it was just a few months before the collapse, 


or thereabouts. That was the manager of Haupt 


who had ¢« 


harge of the account of Allied. This 
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in to see me as the chairman of the Board together 

with Mr. Goldfogle, who was the floor broker for then, 
and he asked me at the time not to increase the rate 

of the margins. I told him that the increase of the 
Margins will stand and I also explained to him the 
reason why we are doing it, as a protection for the 
clearing house, protection for the members of the 
clearing house, and particularly it is a protection 

for himself, for his own self and his relationship with 
his account, and I warned him how serious the situation 
is and that he should see that the account is fully pro- 
tected or secure full protection for the account. 

"This conversation lasted for three-quarters 
of an hour and that was the oniy conversation I ever had 
with anyone from’the firm. This was very serious. i 
warned him about the possibilities, the varicus things 
that might happen. I said the greater the margin, the 
less the danger there is of losing a lot of money. 


That is ai7 .* 
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—— Mr. Weinstein, pricr to your meeting that you 
have described, did you know Mr. Goldfogle? 


wa Of course: I ‘dd: I have known Goldfogie for 


years. 


147) 


*6 Mr. Weinstein, just as to how this meeting 
came about, did Mr. Goldfogle contact you and ask if he 
could come in and talk to you? 

at I don't recollect exactly whether Goldfogle 
called up or; Mr. X called up, but an appointment was 


made and they came in to see me. 


ad Mr. Weinstein, you said that the man who came 


to see you from Haupt asked you not to increase the rate 


of margins. 


"Were you referring to the escalated or scale-up 


margins? 

a ACS Teak 
MR. HARRIS: I would like to continue right 
Along from there: 

ey You also said you warned him how serious the 


Situation was, and he should see ot it that the account 


was fu’)’w .rotected. 


you explain to me ina little more detail 


what you + reference to when you said that to him?" 
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MR. SMITH: Objection, your Honor. This calls 


gwrf 4 “Weinstein" 


for the witness’ state of mind and has no bearing on 


my clients or indeed on anyone's clients. 


MR. HARRIS: If you read the answer, your Honor. 


I don't know if you have a copy of it. 

MR. SMITH: The answer is neither responsive 
to the question nor admissible, your Honor. 

MR. HARRIS: Right here. 

They chose to open the whole subject up 
by reading the material and they want to cut it off 


half way through. 


THE COURT: The objection is overruled. 
MR. HARRIS: I will read the question again: 
"0 You also said you wazsned him how serious the 


situation was, and he should see to it that the account 
was fully protected. 
"Can you explain to me in a little more 
detail what you had reference to when you said that to 
Tiim? 
"A Well, it was public knowledge tnat they were 


carrying a very large open interest for that account. 


The larger the open interest, the more serious it becomes 


in case of a collapse of the market. It was public 


knowledge. Everybody knew about it. 
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supposed to protect their interest and themselves and 
if they are being protected, then naturally the Exchange 
is being protected. 

“0 Other than the scale-up margin, were any other 
actions or steps discussed at any meeting of the Board? 

"A The Board had no power to discuss anything else, 
to take up anything else except that. 

“© Was the subject of imposing limits on positions 
ever discussed at a meeting of the Board from July to 
November 1963? 

"A There were no limits proposed. It was the duty 
of the brokerage house to see that their account is in 
perfect condition and they are perfectly responsible for 
whatever commits they are meking to him. We are trusting 
the brokerage houses to do this. 

sd * I don't think I asked you, Mr. Weinstein, 
whether any were imposed. I asked you whether or not 
the subject of imposing limits was discussed. 
i "A And I am giving you the reason we didn't take 
it up. We expected the brokerage house handling the 
account to protect its own int: rest." 
MR. HARRIS: Page 115, line 8: 
"6 Mr. Weinstein, you indicated that these rumors" 


and these referring as the previous answer indicates, to 
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rumors regarding the general condition of Allied Crude -- 
“appeared in the last few days. < 
"Could you at all pinpoint this in time and 
possibly it would aid you if I indicated the 15th of 
Novemiter was on a Friday and the weekend was the 16th and 
17th and that trading was suspended on the 20th, which 
was the rollowing Wednesday?" 
Then the question: 
r. Weinstein, my question is if you can 
recall when these rumors appea) 2d? 
aa | The rumors appeared the last few days and 
possibly Friday was the first day we heard about it.” 
MR. HARRIS: Page 132, line 15: 

"oO Earlier you had testified that when the open 
interest trading becomes larger, it becomes more 
dangerous because the fluctuations get too wild some- 
times just because the open interest is too large. 

"Did you mean by that, Mr. Weinstein that 
‘it was the size of the open interest itself that coulda 
cause fluctuations? 

"A No. It depends upon the holdings by any one 
individual of the open interest. If an open interest, 


say is 10,000 contracts and it is spread out to a large 


number of people, it is not dangerous. It makes it 
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easier to trade, but when the 10,000 contracts are 
concentrated in the hands o; 3sne, one Owning 65 or 70 
per cent of the contracts, then it becomes very danger- 
ous. It is the concentration of the interest. 

"6 Mr. Weinstein, was it your opinion that this 
was the situation at some time in 1963 prior to November 
14th? 

"A Too much concentration." 

MR. HARRIS: That:'s.2t. I have no further 
questions. 

THE COURT: Anything further, Ms. Kaye? 

MS. KAYE: Yes, I do, your HOnor 

THE COURT: All right. 

MS. KAYE: Page 146, line 22: 

el In any event, Mr. Weinstein, whether it was 
required by the Produce Clearing or not, was one of 
the purposes of the scale-up to encourage clearing mem- 
bers to obtain additional margin from their customers? 

7 ci It was the clearing house's Purpose to protect 
the interest of the clearing house and to protect the 
interest of the clearing house members and to do so they 
had to increase the margins, and that was the object of 
our increasing the margins and the rate of margins. 


ad Mr. Weinstein, you previously indicated that 
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MS. KAYE: Pagse: 375;. Line 2. This is 
continuing with Mr. Lobell's questioning, plaintiff's 
counsel. 

oh. Mr. Weinstein, at any time subsequent to your 
meeting which you testified to with Milton Goldfogle 
and a representative of Ira Haupt, did you make any 
efforts to ascertain the financial condition of Ira 
Haupt & Co.? 

"A I didn’t. 

"0 Did you request that any member of the Board 
of Directors of Produce Clearing make any effort to 
ascertain the financial condition of Ira Haupt & Co.? 

"A There was no question about the financial con- 
dition of Ira Haupt & Co." 

MS. KAYE: Page 178, line 13: 

"0 Mr. Weinstein, earlier in your testimony you 
had indicated that a few days before the failure rumors 


had been circulating questioning Allied's ability to 


Support its position and questioning its financial ability. 


Now, my question to you is: At that time, when these 
rumors began circulating, did anyon2 then raise questions 
to you with respect to Haupt's ability to support the 
position it had with Produce Clearing in the eventof 


financial failures on the Part of Allied? 
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"hk At no time did they questicn the ability cf 


Haupt." 
MS. KAYE: Thank you. 
THE COURT: Thank you, Mr. Kirsch. 
Call your next witness. 
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Good morning, Mr. MacDo 
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Excuse me? 
Did you ask me if I was 
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market in the United States on which 


futures contracts were actively traded, is that 
right? 
A Actively traded, yes. 


Q And the New Yerk Produce Exchange had its 


trading floor and its offices at 2 Breadway, in 196%: 
A Yes. 
did you 


Q Now, as presidicnt of the exchange 


enerally preside over the weetings of the board of 
Managers? 
A The board of managers, yes. 
Q And if you were absent the first person 
in line to preside over the board of Managers meetings 


would be the vice president ofthe exchange? 


A That is correct. 
@) You know that Harold Vogel was the vice 
} 
president of the produce exchange in 1963, isn't that 
correct? 
A That is correct. 
Q And you knew that as vice president, Mr. 


Vogel automatically became a member of the executive 


committee in 1963? 
A That is correct. 
Q During 1963, in the event that both of you 
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That is correct. 


And in connection with your duties as 


most of the committees, 


MR. O'MONNELL: 


not going anyplace. 


MR. BERNFELD: i. 4on" t 


isn't that correct? 


fact that he was a member 


MR, O'DONNELJ!.: The 


was a member of are stipulated. 


MR. BERNFELD: 


committees 


Objection, 


rts 


cof mos 


of the exchange you automatically became 


your Honor. 


@ sti,ulated 


believe 


that counsel stipulated to are within the 


I am asking 


committees 


MR. LIMAN: I object to most. 

THE CCURT:; I assumethat objection 
coming from someplace. That objection is 
Most committees -- obviously tha. isn't 


him if he was a member of 


during 1963. 


Mr. Bernfeld. 


Stand ti 


at 
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bylaws and the rules of the produce exchange were 
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2 


seed oil futures market? 
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would call the duty to maintain an orderly liquid 


market, is that right? 


of thet, 


liquid. 


your Honor. I don't know what an orderly 


MR. LIMAN: I guess it's oil that is 
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Yes. 


Did you also understand that it was the 


Yes. 


Did you understand that the exchange had the 


Yes, 


And to prevent manipulation? 


Yes. 


And to prevent attempts to corner the cotton- 


That is correct. 


The board was also charged with what you 


MR. O'DONNELL: I object to the form | 


Let me rephrase the question. 
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THE COURT: Why don't you ask him the question? 
You are asking a question and then y 1 -- that's right, 
he is a party to this action, you can read his out of 
court deposition at any time. Why don't you ask him 
the question, if it is important to you. Let's get 
to his testimony here. 

MR. BERNFELD: His testimony is here, your 
Honor. I'd like to know what his recollection is. 

THE COURT: You haven't asked him a question 
yet, Mr. Bernfeld. 

Q Mr. MacDonald, did you believe in 1963 that 
the Board was charged with maintaining an orderly liquid 
market? 

A I think the rule states clearly that we were 
charged with maintaining an orderly market. 

Q Do you recall testifying prior to this auction 
that the Board had the responsibility to maintain a 
liquid market, a market which was fluid, where there 
were many buyers and where there were many sellers? 

MR. O'DONNELL: I nmbject, your Honor. What 
difference does it make whether it is an orderly market 
or orderly liquid market. I have no idea what we 


are talking about. The fact that he may have testified 


or used a word some years ago -- 


SOUTHERN DistRICT COURT REPORTERS, US. COURTHOUSE 
FOLEY sQUARE. NEW YORK. N.Y. - 791-:020 


eee 


pty % ~~ 


} 492a 
i} | 
! 
1 elrf 2 Ma  nald-direct (429 
| | 
° 2 | Tr COURT: All rignr I agree with that, 
3 | 
I Mr. Bernfeld. Does it make any differer re? Sn. "¢ 
—_ 4 it the orderly market that is the key issue, 10+ whether 
5 H it is liquid or solid; it is orderly, isn*t it? 
; 6 || set 7 
Hy MR. BERNFELD: Liquidity in a m:rketplace, 
i| 
1 
7 | your Honor, is a factor in an orderly mar”et. Whether 
i] 
8 I there are many buyers or many sellers or whether che 
i 
i Mar<et has an undue concentration. 
| 
10 THE COURT: Yes, but you don't get to our under- 
i 
il i standing of it. Maybe that is your definition. If 
| 
12 ! you want him to define what an orderly market is and you 
“ 
13 | get that definition in, by all meanings. But you don't 
14 || ’ see sae ee 
i} get it by calling something liquid, it is orderly, isn't 
4 
| 
15 Lt? 
16 MR. BERNFELD: May I go on, your Honor? 
| 
HY} . seit i 
I THE COURT: Yes. 
18 | Q Mr. MacDonald, did vs» »iderstand in 1963 
| 
' 
& | 
19 that a market with an unjusti?i»d concentration could 
" | 
20 not truly reflect proper market conditions? : 
21 MR. O'DONNELL: Objection, your Honor. | 
2 Sie | | 
THE COURT: The objection is sustained. 
: 23 @) In 1963, Mr. MacDonald, isn't it trve that 
2A the Produce Exchange had a variety of means to deal with 
| the possibility of manipulation of prices? 
! 
‘ , | 
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resulting in a disorderly market? 

A Are you asking me did we have in 1963? 

9) Let us begin, do you believe that you had a 
disorderly market in 1963? 

A I do not. 

Q Mr. MacDonald, with respect to the ability of 
the New York Produce Exchange to investigate market 
conditions isn't it a fact that the Cottonseed Produce 
Committee was a Committee that wad the power to investi- 


gate market conditions in 1963? 


A Not limited to. 
Q Not limited to but including? 
A It had the power to investigate, to look into, 


perhaps, is a better word than investigate. 

Q What was the Gottonseéea Products Committee? 

A It was a Committee of the Exchange that 
frankly handied most of che daily work as to rules, 
recommendations, and recommen :tion to the Board of 
Managers. As an example, if a new warehouse were to be 
azicensed it would normally be cons. dered by that 
Cormittee prior to going to the Board of Managers,and 
then with a recommendation from the Committee. rt 


would also consider xsules changes and make a recommenda- 


tion to the Board of Managers. It had no authority to 
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do it on its own. 


OG Mr. MacDonald, do you know who the chairman 


of the Cottonseed Products Committee was in 1963? 


A I think it was Mr. Anderson. It is on the 
record. 

‘e) Isn't it also true that the Board could ask 
in 1963, could ask the Business Conduct Committee to 


investigate market conditicns? 

A The Board of Managers would have the authority 

to ask any Committee in that end of it to look into some- 
thing, or to do it themse-!Ives. Or to appoint a special 
committee to do it. 
QO But isr't it true that the Business Conduct 
Committee had a special responsibility in the area of 
market conditions, keeping track of them, seeing that 
rothing was wrong with the marketplace? 

A No. 

2) It is not true. 

Mr. MacDonald, can you tell me who the chairman 
of the Business Conduct Committee was in 1963? 

A No, I could not. It may have been Mr. Anderson, 
I'm not sure. The Business Conduct Committee did not 
meet regularly. 


@) Isn't it a fact, Mr. MacDonal@, that the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


& 


r 


495a 
l elrf 7 MacDonald-direct Las) 
“ Business Conduct Committee never met during 1963? 
3 | A I believe that is so. It had no reason to 
| 
4 meet. tt is not an investigating committee. 
{| 
i} } 
5 | 1e) So the Business Conduct Committee just 
i 
6 | sits back, is that correct, and waits for a complaint 
7 ! to be made to it? 
i 
1} 
8 i} A The Business Conduct Committee would be assigned 
Ht 
3 some particular thing by the Board of Managers to look 
| 
10 i} into. That is my recollection of the rules. 
| 
11 e) If the Produce Exchange suspected a manipula- 
| 
le | tion in 1963, was it your understanding that some committee 
? i} 
13 of the Exchange would have to become involved? 
ul | 
4 I MR. LIMAN: Objection on the ground it is . 
| | 
1S || hypothetical. The witness has testified that he didn't 
| ‘ 
16 i} consider the market disorderly. 
w | THE COURT: Well, I think that the problem : 
18 wit these general questions, Mr. Bernfeld, is that you 
19 | tie in, 1963. You are asking him, I think, for | : 
20 || information as to what the Board would do in the event 
21 that a certain situation emerged. I think you can | 
~ ask him those general questions, but when you tie it 
{ 
23 te 1963 you imply, I gather, something that he has 
a indicated was not correct. I think you can ask him the | 
‘ | 


general question as to who would do what under certain 


conditions. | 
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that the powers of the board in connection with a 


suspected 'manipulation would include the power to 


impose position limits? Do you recall testifying -- 
A No, I donot recall that. 
e) Isn't it true, Mr. MacDonald, thatthe 


board, infact, had the power to persuade or force a 


liquiation of a position where it suspected that there 


waS @€ manipulation? Isn't that true, Mr. MacDonald? 
A Mere suspicion? 
Q After an investigation. : 
A You said suspected. 
Q All right. 


Let's say it's suspected and then they 
investigate and they found what they believe to be a 
manipulation, isn't it true that they had the power 
to persuade or to force a liquidation? Isn't that 


true? 
~ 


A I believe that they could request a member 


to 


liquidate or partially liquidate his position, and in the 


absence of an action by him, he would be in defiance 


of the board and could be brought up on that. 
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Q Do you recall testifying prior to the trial 


of this action that you had a discussion with the part- 
ner of the Bennett firm about not doing business with 
DeAngelis? Do you recall giving that testimony? 

A We could have well have had a discussion. 

I wouldn't say it was necessary, even, but let the 
record say yes, we had a discussion. 

Q But do you recall giving that testimony, 
in fact you did have a:discussion with the Bennett 
partners? 

A I don’t recall it; but I probably did. You 
are asking this here that happéned quite a few years 
back and I'm not a child any more. 

re) When you left the Bennett firm, Mr. MacDonald, 

was back in the late '50s, is that correct? 

A I didn't leave the Bennett firm. The Bennett 
firm merged with the duPont firm. We just carried over 


then. 


Q You became part of the duPont firm, is that 
correct? 

A That is correct. 

Q And you were a partner of the duPont firm, is 


that correct? 


A That is correct. 
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0) Isn't it true, and this is before 1963, that 
the duPont firm, of which you were a parnter, had 
a policy of not to do business with Anthony DeAngelis? 

A You don't establish a policy until you face 
a fact: If we were asked to take business, I would say, 
and certainly it would be my opinion that we would look 
at it very closely. 

(9) Do you recall testifying prior to ¢t trial of 
this action that when Bennett became part of <uPont 
you knew that it was the policy of duPont not to do 
business with Anthony DeAngelis; do you recall giving 
that testimony? 

A At the very moment of merger, I didn't know 
duPont's policies. If you want to say after that, after 
we had settled in, I would have made the policy. 

@) You would have? 

A Yes. Or instigated it, perhaps. 

Q So that prior to 1963, isn't it a fact that 
the duPont firm, of which you were a partner, hada 
policy of not doing business with Anthony DeAngelis? 

A Up until perhaps two years prior to this 1963 
time that you are talking about, the DeAngelis name 
would have been just something in the past, and ina current 


history would have been meaningless to us. There would 
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have been no reason to write on a blackboard don't do 
business with him. We weren't asked, we didn't even 


think of the man. 


5 
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2 | Q Do you recall testifying prior to this action 
3 | that there was, in fact, a policy at duPcant not to 
4 do business with DeAngelis? 
5 | 4K I don't recall that, but it is possible I did. 
6 | Q Did you know that Mr. DeAngelis paid off his 
| 
7 dents after the Gobel bankruptcy? 
8 A Yes. 
9 Q Do you recall whether that fact changed 
10 | your mind about whether you would do business with 
i} 
ll | Anthony DeAngelis? 
12 | MR. LIMAN: Objection on the ground of 
13 | relevance. 
14 THE COURT: I am having a little difficulty. 
15 You are talking about something that occurred -- was it 
16 in the 1950s? 
17 MR. BERNFELD: No, your Honor. I'm talking 
18 about something that occurred prior to the time Mr. 
19 MacDonaid joineé Fahnestock in 1962. <:his would be a 
2 Policy that would have been in existence at duPont up to 
21 the time Mr. MacDonald joined Fahnestock -- 
22 THE COURT: You asked him something about chang- 
a 23 ing his mind after the Gobel bankruptcy. That is the 
aA question that was objected to. 
25 When did that occur? 
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18) You aiso knew that Walter Klein was a member 


of the executive committee of the New York Produce 
Exchange? 

A That's correct. 

‘@) During 1963 did you know whether statistics 
on the size of the open interest were published every 
day? 

A They were. 

12) Did you believe prior to November 14, 1963 
there had been a sharp increase in the size ofthe open 
interest? 

A Let me put it this way: I would say 
from the middle of September up to the date that 
you talk about there had been a very sharf increase. 
Prior to that I might have considered the increase 
normal, bearing in mind that the crop year is not a 
calendar year. The crop year for cotton would start 
on July ist, a.d as the size of the supply increased, 
it is quite obvious, all other things being normal, 
that the open interest would also increase. 

Q During this period from Septemder 1963 on, 
did you believe that there was a sharp buildup in 
Allied's future position in cottonseed oil? 


A I would have to presume that on the type of 
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activity. 

Q Do you recall whether you, in fact, believed 
thatAllied had a sharp buildup in the size of its open 
position during that time? 

A All I know is that the brokers who would 
normally act for Allied were extremely active. 

Q Were you familiar during 19683 with the 
trading that took place on the floor of the New York 


Produce Exchange? 


A Ali of 863, tn Bil of T9637 
Q Prior to November 20 of that year. 
A From January ist, let's say, to get the 


whole picture clear? 

Q Yes. 

A I was not on thefloor every day. In 
not only reading all the trade reports trade 
papers, Journal of Commercg, Wall Street Journal, I 
would be aware of the volume and of the open interest. 
# QO Around when in 1963 did you find yourself 
going down on to the floor of the exchange? 

A You can't pin a time on that. I might 
go down for scme reuson that made it necessary, I 


might go there if I was in the neighborhood ané just 


dropped in, I might go there for any number of reasons. 
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2 ii That is strictly a guess. 
3 | ¢) Prior to September of 1963 you considered 
4 i the size of the open interest less noticeable, is that 
5 || 
right? 
6 | 
A I didn't say that. 
7 I 
e) How would you describe the open interest? 
8 : 
| A I had prior to that -- we had been | 
9 | 
looking at it as part of our duties. Perhaps | 
10 | : : : : : 
certain ex-pits might have gotten your curiosity; 
Y n | 
you might want to know a little more about it. 
| : P : } 
I Q Was the volume of trading discussed on the | 
13 i} floor of the exchange when you were down there? 
14 || ; 
A Everything would be discussed that had ~ 
i 
1 anything to do with business. The weather, exports -- 
16 ; : 
you can't pick one thing out and say, was this the only | 
7 | . ; ; 
| thing you discussed, or was this the major thing. 
{| | 
18 | ; : eae 
No. You discussed the market and market conditions. 
19 ; \ 
} @) Did you know, Mr. MacDonald, who were the 
20 ‘; 
floor brokers on the New York Produce Exchange in 1963 
21 i who were ganerally associated with Allied Crude? 
22 | : . 
A In 1963, I believe they used two comparatively 
23 
young men who were the floor brokers and presumed to 
2A ‘ ; 
be acting for Allied. 
| 
| 
% Q Who were they? 
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| — 
| 
9 
: | A Well, it was a James Comenzo, and a person 
3 named Fontana. 
| 
| 

4 | Q Why'was it that you presumed that these two 
i} 

i} ; ; ; 

5 i] floor brokers were associated with Allied? 

i } 

6 || 
I} A They talked too much. 
1} | 

7 ea 't it | 

QO So it really wasn't any secret, was it? 
8 , ; | 
A Not if they were telling the truth, no. 

9 | ao : 
! Q Did you believe them? 

10 || | 
i A I had no reason not to. 

i I Q Were these two brokers, Mr. Comenzo and Mr. 

12 
} Fontana, pretty active in the cottonseed oil market? 
| 

13 | 
Hi A Yes. I think I mentioned that before. 

14 || ; . 

j Q Were they active on the buy side? 

15 A Yes, they my have been active on both 

16 | 
| sides, but I would say to a much greater extent on the 

17 | | 
buy side. Bear in mind that they would be active 
} | 

18 | on the sell side too, as positions were liquidated, and 

19 they may have had other customers, I don't know. 

| 

20 Q But fromyour conversations with Mr. Fontana 

21 and Mr. Comenzo you presumed -- 

22 , : ; : . 

A Now, wait a minute. I didn't say I had 

23 

conversations with them. 

2 Q From whom did you hear that Mr. Comenzo 

ys) 


and Mr. Fontana were floor brokers from Allied? 
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A From whom did I hear it? 
19) Yes. 
A You cauld hear them on the floor without 


talking to them; but I could have heard it from 


25 to 30 different people. 


QO It was pretty common knowledge, wasn't it; 
that r. Comenzo and Mr. Fontana were floor brokers? 

A Yes, that is why I don't know why you keep 
drilling away at this. If it was common knowledge, I 
knew it. 

Q Most of the floor traders certainly knew 


that Mr. Comenzo and Mr. Fontana were trading or 


Allied, is thatright? 


A That's correct. You would have to presume 


Allied or Allied group merely on the rumors of the size 


in the cash markets. These floor brokers would Give 


up the name of the clearing number. They would not 


give up the name of Allied. 


0) Give up to whom? 
A At this time it would be in the majority 
Ira Haupt, I believe. There may have been others, I 


don't ynow that. 
Q Were these contracts given up directly 


to a man called Ira Haupt? 
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Allied anticipated Russia buying Unitec States vegetable 


oil? 
A That Allied had -- 
Q Anticipated this? 
A That they had? 
Q Yes. 
A I would presume that Allied, along with many 


other people, would have anticipated a much higher volume 
of export business, and that Russia was let's say number 
one in the talk. Again, I wouldn't say how far ahead of 
number two in the talk. 

Q Mr. MacDonald, perhaps you can correct me, f 
didn't recall asking you whether people were expecting 
an increased volume of exports. Did you have a feeling 


that there was going to be an increased volume of exports? 


A Yes, and I'm not going to tak hours to tell 
you why. 
Q I didn't ask you that, sir. Did you presume 


during the month of July and August, 1963, that Allied's 
long position was a hedge against cash sales? 

A I would prest e that Allied's long position was 
a hedve against cash sales, historical past record and 
their assumption of additional business.i'He was a very 


aggressive person in the export field. 
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2 Q Did Mr. Berg report to the Board of Managers? 
| 
| 
3 A Regularly Mr. Berg attended all Board of anagers 
\ 
4 | meetings. 
5 || @) And similarly was Mr. Berg supervised by the 
6 Board of Managers? 
7 A Was he? 
| | 
8 | 
Q Yes, was he, 
} 
9 A Yes. The Board of Managers ran the Exchange. | 
| 
| 
1 ea Mr. Berg did the physical running of it under the direc- 
! 
11 tion of the Board of Managers. 
| 
12 |} Q And as part of his job did Mr. Berg report 
| | 
13 | to the officers and to the Executive Oommittee of the 
} | 
14 I Produce Exchange? 
15 || A He reported to the Board of Managers and to | 
16 the officers, yes. 
7 | ie) That would include the Executive Committee which 
18 || was part of the Board, isn't that true? 
} 
19 || A That is true. 
20 || ‘ 2) Was Mr. Berg, in connection with his actions during} 
; 
21 i 1963,at all times under the supervision of the Boarée and 
22 the Executive Committee and the officers of the Exchange? 
23 A That is correct. 
24 fe) Was Mr. Berg charged with the responsibility 
2 || of implementing the Board's policies and their directions? 
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A That was his position. 
Qo Was it also part of his position that he 


was to take and follow up on orders which you gave to 
him as president? 

A What? 

.@) Was he supposed to follow up on directions that 
you gave him as president? 

A He certainly did. That is number one. 

If he had some reason not to do so, 

then it would become a Board matter. The president is 
not a dictatom, stands alone and runs it all by himself. 

@) It was the Board of Managers that was primarily 
responsible; is that correct? 

A Ultimately. 

Q And the Board met periodically during 1963; is 


that right? 


A Yes. The rules required meetings, regular 
meetings once a month. Generaily it was not done in 
One of the summer months. It would be an inability to 


get a quorum. 

Q During the period of time when the Boare of 
Managers wasn't in session, once a month or whenever 
it was that they were able to get a quorum, was Mr. 


Berg responsible to report to the Executive Committee 
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of the Board with respect to any developments in 
the market? 

MR. LIMAN: Objection to the form of that 
question. No objection to whether he reported to 
the Executive Committee. 

THE COURT: Read the question back. 

(Question read.) 

THE COURT: The objection is overruled. 

You can answer the question. 

A I have to clarify something here. It was not 
my policy nor the policy of my predecessor to hola 
Executive Committee meetings prior to a regular Board 
meeting because we both felt that the entire Board of 
Managers ran the Exchange and we did not feel ita 
healthy situation either for the past or the future 


that perhaps five men should hand an accomplished fact 


to the rest of the Board and ask for an okay. I preferred 


an open discussion on the Board. 


* And that the Executive Committee did not meet 


during this period of time. They were available with the 


exception of that one day. So I think we can just 
sort of put those out of our thinking. 
Q Let's not put them out of our thinking quite 


so quickly, Mr. MacDonald. 
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inthe fall or in the harvest period of the year, generally? 


gr2 MacDonald-direct 


A I would say it did, but not in a straight 


line. In other words, it may have done this rather 


than this (indicating). 


Q But a downward direction; is that correct? 
A What? 

Q A downward direction? 

A . As I recall it. 

Q Normally? 

A Normally it would be, yes. 

QO In fact, Mr. MacDonald, weren't the odds 


considerably against the futures market going up 
during the light of the harvest period? 

A What would cause it? 

Q Wasn't it true, Mr. MacDonald, that one 
would generally expect that prices would not go up 
during the height of the harvest; isn't that right? 

A That would be the normal presumption, but 
in the bueinsss you live with this every day and once 
a month you would get government report, U. S. Department 
of Agriculture report on crops. If that turns out to be 
considerably different than all the private guesses, that 
could arrest or accelerate the trend. 


Am I making myself clear to you? 
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time ago, that he kcpt up with the volume of trading. 
MR. BERNFELD: I'm sorry, your Honor. 
(@) Didyou know in 1963, prior to November 14, that 
the volume cf trading in cottonseed oil futures was at 
a record level? 
A At a record level? 
0 Yes. 
A What time is this? 
Q Before November > 
A In total? 
Q On a month by month basis. 
A rf you took it in total, FI knew it was 
a record volume. I wouldn't want to say day by day 
Or month by month. 
19) But it was a pretty heavy year, wasn't 
it: 
A In almost all commodities, not limiting it 
to cottonseed. If you have done any studying on this, 
eu will find cut there was a very sharp pickup in 
trading interest in commodities. 
| 
Q But in cottonseed oil in particular, there 
| 
was a heavy volume compared to the prior year? 
A You can't just limit it to one thinc and , 
try to hide the other. It was a general increase in 
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2 ‘ ; ; 
interest in all types of commodity trading. 
} 
3 1] P 
i] Q I am merely asking whether you knew 
4 
1} whether in '63 the volume of trading in cottonseed 
5 || ; ; F 
Oil was substantially heavier than it was in 1962. | 
6 i 
THE COURT: I think he's answered the 
A 
question. He's told you that theanswer was yes, it | 
8 | 
H was that way with all commodities trading. 
9 | 
I QO Wasn't it also true that during 1963 the 
|| 
number of cottonseed oil contracts traded month :fter 
iu Uf ; 
| month was high? | 
12 | 
1 A Yes 
i 
13 |} : 
i} Q Didn't you know that it was unusual for 
| 
14 | ; 
i} a futu-es market to experience a sustained period of | 
| 
15 || . 
heavy volume into the summer of the year? } 
iH} 
16 || : , j 
A No. You said unusual? 
17 || 
.e) Yes 
18 || ; | 
i] A No, it was not unusuil. 
| 
19 || af aa: 
Q Did it happen frequently7 | 
20 7 ; ' 
A Depending on factors, I would say that it 
} | 
21 
happened often. 
22 | 
Q Your experience on the cottonseed oil 
3 
futures market, did it happen frequently during | 
2A 
the summer of the year that volume was high? | 
25 . 
A It would at any time there wasan unexpected | 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 — 


6 


“_ 


© 


10 


1] 


l4 


15 


16 


17 


19 


8 


8 


4 


5i3a 


elr MacDonald-direct Csos) 


going over that again? 


MR. BERNFELD: No, yeur Honor, 

THE COURT: I don't understand, then, what 
the relevance, and I don't understand what the levance 
of where the CEA got their figures from. He's told 
you he was aware of something by general discussion. 

Q Mr. MacDonald, did you know that the open 
2 s . — > ot —° : Wy Targer in 3 
than it had been in 1962? 

MR. O'DONNELL: Your Honor, we have had 
that precise question -- 

MR. BERNFELD: We had that with volume, 
your Honor. 

MR. O'DONNEL: That precise question has been 
asked and answered. 

THE COURT: I don't remember. I thought it 
had been, but I really can't be sure at this point, so 


you may answer it, Mr. MacDonald. 

A I think it was larger than in '6G2. 

) In fact, didn't the size of the open 
interest in cottonseed oil futures increase markedly 
during the months of July and August of 1963? 

A I -don't recall. I think there was an 


increase. I don't recall markedly, but perhaps it 
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2 | | 
i] did 
3 | 
QO Did you understand that the open interest 
4 | | | | 
i] during the months of July and August as growing } 
5 || 
primarily as the result of ex-pit transactions? 
6 | | 
i | 
1] A I would say July, August, September and 
7 |i 
i October. Don't pin my memory to the two months. 
8 | 
Q Fine. July and August and September and | 
9 | 
i October? | 
| 
10 | 
i} A I would say during that period of time, yes, 
| 
ll jj 
l there was a heavy ex-pit trade. } 
| 
i ‘@) When you went down on to the trading floor 
13 |] 
was the increase in open interest a subject of dis- 
14 | 
cussion? 
15 | 
THE COURT: I am sure we went into that. 
| 
16 
A Among other things,yes. You'd be very 
ae 
happy with any increase. It showed more income. 
| ' 
18 | 
i} Q This talk on the trading floor concerning 
19 || | 
the increase in open interest, did it focus upon 
20 @ | 
} the unusual number of ex-pit transactions? | 
} | 
21 
A It did not focus on it. That was 
22 | 
a definite part of the discussion, yes. | 
23 
Q What was thenature of the discussion with | 
- 2 
respect to the ex-pit transactions that you heard on | 
35 
the floor of the exchange? 
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] 
9 
- \ A What was the -- 
i 
3 @) What was it about? 
4 \ A The discussions? 
| 
{ = 
° 2] Yes. 
| . 
6 A I would say somebody would look at the 
| 7 i ex-pit and say I wonder who dia it, 1 wonder what’ 
8 jj 
going on, or -- 
Oa | etn ann es = — 
9 
Q Was it pretty much clear that Mr. DeAngelis 
| i] 
! | * - 
| 10 was responsible for these ex-pit transactions? 
i li A Bear in mind that there is a buyer for 
; 1} 
2 every seller, I would say he was one half. In other 
13 words, there had to be somebody meeting him in it, 
i| 
4 didn't there? 
1S | Q There had to be something on the other 
| 
side of the ex-pit trading? 
7 A That is right. 
i 
18 9) But on one side of the trade, it was pretty 
| 
19 i clear that Mr. DeAngelis and his company, Allied, was 
1} 
il 
20 =| - . , 
| one side of the trade? 
21 | A Yes, but I didn't know which side. 
1} 
2 || 
i} .@) One side or the other? 
| 
23 A Yes. 
a | 
e 
25 | 
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9 i} Q With respect to most of the ex-pits trades 
i] 
3 | in 1963 it was your understanding at the time that 
‘ either Mr. DeAngelis or Allied was on one side of the 
| 
5 } ecther of the ex-pit trade, is that right? 
6 A It was my presumption that any increase in the 
m ex-pits over what had been normal over past years would 
P | 
3 | have been in some way connected with him, yes. 
| 
9 | Q When you were on the floor of the Exchange | 
10 isn't it true that it was pretty much common knowledge 
i | that Mr. DeAngelis was participating in these ex-pit 
2 | trades in a large way. 
13 1] MR. LIMAN: Objection, your Honor. 
i| 
14 | THE COURT: He has just answered the question. | 
5 || MR. BERNFELD: He answered with respect to 
16 | his own knowledge, your Honor. ' 
. THE COURT: The objection is sustained. | 
- Q During 1963, Mr. MacDonald, did you keep 
10 | yourself advised as to the price of cash cottonseed oil? | 
™ Z. A Did I what? | 
91 Q Did you follow cash cottonseed oil prices? | 
99 A Yes. They were generally published in the | 
3 _trade sheets. Let's say an informed guess. | 
24 Q What trade sheets did you read during 1963? 
95 || A Well, you would have newspapers too, published. 
| 
| 
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A. And you knew in the futures markct 
size of the open interest was on the long side, eo: Wa = 


that right? 


A The size of the open interest was how many 
longs and shorts there were in the market with an open 


On the long side of the market I believe you 


indicated that Mr. DeAngelis was the major long, is 


A lie was the major long. 
And didn't you have a Feeling about the size 
x | 


his position in relation to t 


A At what time? 
fe) Let's say the beginning of July and onwards 


to November of 1963? 

n t had an opinion and) ae, it turned out to. be; 
somewhat wrong, that he probably had 50 per cent, 
Maybe 40 to 50 per cent of the long side. 

a When did you hold that oninion? 

A T conldn't pin it down to time. Tt might 
have been for a matter of months, it might have been 
from March, April on, I couldn't say. 


9) Isn't it true, Mr. MacDonald, that business 
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was booming on the New York Produce Exchange in 


~ 


1963? 
A I didn't hear one word. 
Q Booming, huge, very, very big. 
THE COURT: I think we established that this 
morning. I don't know whether the word was booming but 


it was going fairly well. 

Q In 1963, Mr. MacDonald, were you concerned 
to know whether the long open interest had become 
concentrated in the hands of a few people? 

A I would be interested in knowing whether any 
side of the open interest was concentrated. 

Q Had you noticed that in the summer or the 
fall of 1963, that traders in the long side of the market 
had an increasingly large percentage of the open 
interest on the long side? 

A I presumed or I knew that large traders had 
an increasingly heavy percentage as against small traders. 
- Q Did there come a point in 1963 where you became 
concerned when the percentage of the long side of the 
market in the hands of large traders increased? 

A My concern increased. 


Q At what point was that? 


MR. O'DONNELL: The witness, your Honor, didn't 
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understand the question because he said, "my concern." 
That wasn't the question. Is it possible to get that 
microphone back in operation? 
MR. BERNFELD: We had triéd during lunch 
and apparently there was difficulty with it. 
MR. O'DONNELL: The witness didn't understand 
the last question, your Honor. 
THE COURT: Read it back. 
(Question read.) 
THE WITNESS: The word I didn't get was 
"“soncernea.” I was interested most times in trading. 
My concern or interest would have increased sometime, 
I would say, in late June in that period. 
QO And what would have increased your concern 
in late June? 
A It would be the type of trading; when you 
are in business a long time you sort of have a 
Feel. for it. I would know what that feel is and you 
want to find out. I just -- it didn't feel right to me. 
That is the onty way I can put it to you. 
0 Were there any particular aspects of trading 
that gave you this feeling of uneasiness? 
A No. it said i couldn't pin it. 


9) Was there any particular point, any particular 
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percentage point in terms of the concentration of the 
open interest in the hands of large traders when you 
would think that it was time to do something about it? 

A I think, you have the testimony, you will 
find out in July we tried to get information from the 
Commodity Exchange Society, to see if everything was 
quite all right. 

Q How did you go about trying to get this 
information? 

A I instructed Mr. Berg, who is the paid employee 
and .t is part of his duty to call Mr. Caldwell in the 
Commodity Exchange Authority in Washington and try to 
find out -- to find out if they would give us the names 
of the actual holders of the futures positions. All 
we would have had was the name of the clearing member. 
Not of the customer. 

Q How would you have gotten the name of the 


clearing member? 


A Well, the important thing was to get the 
ultimate customer first. At that time, who carried 
the contracts was not material. Whatwas material was 


to see if there were a concentrated interest and to 


follow up on that. 


Now, let me explain why it wouldn't be too 
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| 
2 | important. At that time, to get the name of the clearing 
| 


3 | member, a party could have, let's say for the sake of 


ee argument, 1,000 contracts spread through ten houes. } 


ial 


If you went to John Doe & Company, John Doe would only 


fo) 


have 100 contracts. So, that wasn't too important. 


What was important, was who controlled, if anybody did. 


10 


12 


13 


14 


15 


16 || ; 


17 | 


19 
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Q What happoned when Mr. Berg called Mr. Caldwell? 
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Did you receive #2 report on that? 

A They told us in the absence of a compelling 
reason, they were legally bound not to give us those 
figures,that those figures were confidential. 

Q Did you tell them you were concerned with 
the condition of the cottonseed oil market? 

A What? 

Q Do you know whether the exchange communicated 
their concern to Mr. Caldwell of the condition of 


the market? 


A I'm reasonably sure, although Mr. Berg made 
the call, that there would not have bean a call if 


there wasn't concern. 


Q Did you direct Mr. Berg to make that 
call? 

A Yes 

Q And did he report back to you on it? 

A Did he what? 

Q Did he report back to you on it? 

A Yes. 

Q So this is how -- 

A That's how I knew they wouldn't give it 
to us. 
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fe) Who was Mr. Caldwell? 
A Mr. Caldwell was at that time the man in 


charge, the director of this division; he was in 
charge of the Commodity Exchange Authority. 

O Did you ever instruct Mr.Berg to go 
back and tell Mr. Caldwell that it was very important 
to the exchange to get this information? 

A No, because if you read the rules and 
regulations of the Commodity Exchange Authority, 
they are supposed to communicate with an exchange 
or advise:an exchange of: anything that happened. In 
the absence of an overwhelming reason that they gave 
uS an excuse, we would have to assume that everything 
was quite all right. 

12) Were you familiar in 1963, with the 


regulations under the Commodities Exchange Act? 


A Of that particular one? 

Q With respect to -- 

A I was familiar iwth the Commodity Exchange 
Act; Anybody that is in the commodity business is | 


expected to be. | 
Q Were you familiar with the regulation that | 
pertained to the exchange -- excuse me -- to the Commodity 


Exchange Authority policy on confidentiality of | 
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1 
| elr MacDonald-direct {is29) 
9 | 
Q Mr. MacDonald, when Mr. Berg was rebufted 
3 by Mr. Caldwell, coulidn't:you in fact have instructed 
4 || , 
Mr. Berg to go to the clearing association to ask 
5 i them? | 
! 
6 | 
i THE’ COURT: Don't ask him couldn't he, | 
7 ' 
i} because we don't know whether he did. Ask him did he. 
& | 
: Q Did you, Mr. MacDonéeld, instxuct Mr. } 
9 || | 
| Berg to go to he clearing house to determine 
10 | eae 
i} what the position of the exchange members was since 
i ' 
| ; 
i you couldn't get it fromthe CEA at that time? 
12 | | 
! A we went to the Commodity Exchante “Huthority 
13 | ‘ : 
| to get the name of the customer. I tried to explain 
| 
. 14 : D 
j to you before that the clearing house did not have the 
15 . ' 
name of a customer. We didn't have to go to the 
/ 
16 
I clearing house. 
17 | ; 
i We could have, and 1 believe certainly 
18 } : ; 
i would have gotten the information. We subsequently 
a] 
19 || . 
| went to Ira Haupt & Company to see if they knew their 
20 2 : : P i 
customer, if they knew what they were doing. Knew 
21 ; * 
their customer covers a lot of ground. You might 
22 we ' 
say that a brokerage firm is an arm of an exchange in 
P 23 
that respect. They are to satisfy themselves fully 
2 ie 
as to their knowledge of the customer, the safety 
of the account -- this is not limited to cottonsced oil, 
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this is on the stock exchange too. 
O Do you know what caused Mr. Berg to go 
to Ira Haupt in 1963? 
A Instructed them to. 


Whend id you give him that instruction? 


A Don't pin me on days. As I said, this 
is 12 bng years. 

Q Do you know approxinately when you gave him 
that instruction? 

A We from time to time kept looking and 
watching. When I say we, 1 don't limit it to the two 
of us who did most of the work on it. We asked the 


people at Ira Haupt these questions that I just told 
you, that they were to assure themselves, and be in a 
position, therefore, to assure us that everything 


is quite correct. We went well beyond that. 


Q Do yeu recall whether this was done in the fi: 


haif of the year? 
A No, it was not done in the first half 
of the year. I don't even recall that tra Haupt 
had the account in the first half of the year. 
Q Did it. happen in the month of July after you 
tried to get the information from the CEA? 


A Again, I am assuming say July, August, 
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somewhere in there. 
0 What led you to instruct Mr. Berg to Ira 
Haunt 
A The suspicion that they had, a major 


account and could this account justify its position. 
Q You could have found out for sure who 
was the exchange member holding the long side of the 


market by going to the clearing house, couldn't you? 


A We could find out who held sizable positions. 


QO If you found out who held sizable positions, 
couldn't you go to each of those brokers and ask them, 


who are your customers? 


A In the first place, as I said, we bypassed 
the clearing house and went to Haupt. If Haupt said 
they did not have it, we'd have to go further. We did 


many more things. 

Q Do you recall prior to the trial testifying 
that when more than 80 per cent of either side of the 
market comes into the hands of those group of people 
called large traders, that to you represents a 
reason for concern? 

* 
MR. O'DONNELL: Objection, your Honor. 


There has been no foundation here with respect to 


what Mr. MacDonald's views are about 80 per cent. 
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@) I would also like to show you, Mr. MacDonald, 
Plaintiff's Exhibit 10-G for identification. Do you 


recognize this document? 
A I recognize that publication, yes. 
9) Would you tell us whether you received this 


publication during 1963? 


A In other words,was I on the mailing list? 

8) Yes. 

A Yes, I was on the mailing list. 

(@) Is this publication a monthly publication of 


the Commodity Exchange Authority? 


> 
< 
ti) 
n 


fe) Does it reflect the commitments of traders 


in cottonseed oil futures on a monthly basis? 
MR. LIMAN: Your Honor, I hesitate to object, 


but it seems to me that this is so repetitious that it 


ought to be stopped. 
THE COURT: Let's have a side bar conference. 
(At the side bar.) 


THE COURT: I understand you have asked ques- 


tions and you were attempting to establish several points. 


He has already told you that he was aware of it. Now 


you are going to ask him, what is all of this about. 


MR. BERNFELD: The point of this, your Honor, 
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Q Would you take a look at the last page of 


Exhibit 10-G for identification. 
Do you recall receiving this publication 
containing that information, in 1963? 

A I have to presume I would have received 25 or 
50 or more Government publications a month. 

2) All having to do with cottonseed oil? 

A Or, no. This is not only having to do with 
cottonseed oil of itself. 

fe) Right. How many commodities were actively 
traded on the New York Exchange in 1963? 

A Just one. 

Qo That commodity was cottonseed oil, is that 
correct? 

A That's right. 

Q Did you follow the commitments of traders 
reports issued by the Government on cottonseed oil? 

A Yes. I think I ought to, since I am talking 
for the record, point out the percentage held by large 
traders, anybody who has 25 contracts or more, anybody. 
That doesn't mean 86.8 by this publication is held 
by one party. 

Q I don't believe I said that, Mr. MacDonald. 


A No, but I didn't think you understood that. 
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Q Were you concerned in 1963 when the concentra- 
tion of contracts held by the large traders on the long 
side of the market came to exceed 80 per cent? 

A No, I was not concerned. 
fe) Do you recall testifying prior to the trial 
of this action that when concentration in the hands 
of large tra “s exceeded 80 per cent, that would be 
basis for concern to you? 

A I don't recall saying concern at all. And I 
might point out to you that on this very same date that 
you are quoting me, 86.9 of the short side was held by 
large traders. 

Q Let's turn back to Plaintiff's Exhibit 124 
for identification; which is a summary of these monthly 
publications. Do you see, back at the beginning of the 


year? 


2) Where 52.3 per cent of the contracts on the 


Iong side of the market were held by large traders? 


A Yes. 

Q Was that a basis for concern to you in 1963? 
A No. 

i) And do you see where right during the first 


month, 86.9 per cent on the short side of the market were 
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a OOK 


at the end of June; 


Ga 


we see that 


the percentage held by large traders on the long side 


of the market was 68.3. 

A hat is corre 

re) Very close to 70 per cent, 

A That correct. 

Q And at the end of July it 
per cent? 

A That is correct. 

@) Pretty substantial jump, 


MacDonald? 


is that 


right? 


increased to 86.8 


isn't 


st; 


Mr. 


A Yes. Isn't that the time I stated we looked 
at ‘Lt? 

(@) Did you contact Ira Haupt following the month 
of June, 1963? 

A Did we do what? 

Q Did you contact Ira Haupt after the month 
of June, 1963? 
‘ A I believe so, yes. 

Q When was the first time you contacted Ira 
Haupt? 

A Didn't I say a little while ago I thought 
July? 
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QO And who was the one from the Exchange con- 


tacted? : 
A Mr. Berg did. 
@) What information was reported to you -- 
A What is that? 
@) What infcrmation was reported to you concern- 


ing this contact which you believe took place during the 


month of July between Mr. Berg and Ira Haupt & Co.? 


A What was the result of the conversation? 
(9) What was reported to you? 

A What? 

2) What did Mr. Berg report to you? 

A Mr. Berg said they were experienced in 


commodities, they enew what they were doing, they had 
ample protection and were doing more than the rules 


required in that they were getting more monies, more 


margin -- they were getting margins where the rules didn't 


require it and that they also had additional collaterals. 
@) Do you recall whether it was reported to you, 
whether Ira Haupt was getting additional money on 
these contracts? 
A I said it was reported to me that they were 
receiving more than was required under the rules, 
$400 per contract absove what you normally get froma 


hedge account. 
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Q Was it reported to you to whom Mr. Berg 
spoke to at Ira Haupt & Co.? 

MR. MINNEROP: Could we ask Mr. Bernfeld to 
Speak to the witness directly and not the other way be- 
cause Mr. MacDonald seems to have trouble understanding 
him when he turns his back to him. 

ie) Can you hear me none Mr. MacDonald? 

A Yes. I don't know. I would presume that it 
would be the managing partner because that would be the 
normal thing to do that. 

Q So it would be the normal thing to talk to 
the partner who was in charge of commodities at the firm, 
isn‘t that correct? 

A I didn't know they had a partner in charge 
of commodities. Did they? 

QO You presumed you talked to the managing part- 
ner? 

A I said I presumed he talked to the managing 


partner. 


@) The managing partner of the entire firm? 
A That is correct. 
@) I stand corrected, Mr. MacDonald. The manag- 


ing partner of the entire firm. Did Mr. Berg tell you 


that he spoke to the managing partner of the entire 
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firm? 
A I don't know whether he said managing partner, 


whether he said partner or partners but Mr. Berg I am 
very sure went to the top, and it was not a matter of 
talking to some clerk. 

¢ Right to the top, to the parties? 

A That is correct. 


9) No question in your mind about that, 42s 


A None whatever. 
Do you remember.the substance, did Mr. Berg 
report to you the substance of these conversations with 
these people at the top of Ira Haupt & Cos? 

MR. O'DONNELL: I think we have already had 
the answer to that, your Honor. Objection. 
e) Was the conversation that you referred to 
earlier with the people at the top of Ira Haupt & 
Co.,; the conversation that Mr. Berg had with them? 
Did he report to you that was the conversation he 


had with the people at the top? 


A I thought I said that. 
@) Very good, I'm sorry. 
A I might also add that we got confirmation of 


that. 
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9) How do you mean, Mr. MacDonald? 
A We requested Mr. DeAngelis to come into the 


Q Why did you -- 
A Because he wasn't a member. 
Of what concern was it that Mr. DeAngelis 
come into the Exchange? 

A To confirm what Ira Haupt & Co. told us, both 
as to the monies they were receiving, the assurances 


Se 


that all the trades were legitimate, and that there was 


adequate protection there. 


O Was it reported to you that Ira Haupt told 
Mr. Berg that DeAngelis was their customer? 

A Let's group them all and call them DeAngelis. 

9) DeAngelis, Allied or the related companies? 

A Yes 

Q So in connection with this inquiry, the 
Exchange found out the name of the customer of Ira Haupt 


8s well as information relating to amounts of margin 


being received hy Ira Haupt, am I correct? 


A That is correct. 

Q What other information was received? 

A What? 

@) What other information was received, to your 
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knowledge? 
A We had a member of our Exchange, who 


is very 


close to the people in Ira Haupt, and I would more or less 


say on his own volition, but after 


since many of them are dear friends 


they were doing and they weren't gc 


trouble. 
0 And who was that, Mr. Ma 
A A gentleman yy the name 
o Fen*t.£t £trte- that: Mr... Ss 


the independent floor brokers on th 


QO He voluntarily came to y 
going to speak to Ira Haupt? 

A Yes. I used to speak to 
time I was down the floor and of co 
his connection with them was extrem 
@) What was his connection 
A Close enough that he had 


the partnership. 


up there to speak with them, just to 


talkin35 to me, he went 


, that they 


assure himself, 


knew what 


ing to get into any 


cDonald: 


of Goldfogle 


oldfogle was 


e Exchange? 


ou and said 


him off and 


urse I knew 


ely close. 


one of 


he was 


on any 


very well 


with Ira Haupt? 


been invite 


d into 


9) Do you know that of your personal knowledge? 


THE COURT: Mr. MacDonal 


your voice up. 
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Q Do you know this of your personal knowledge 


or is this something you heard? 


A Do I know what? 
Q Do you know of your personal knowledge the 


statement you just made? 


A Yes 

@) How did you know that? 

A Mr. Goldfogle told me. 

.@) Did you indicate earlier that DeAngelis had 


two principal floor brokers? 


A Yes. 

@) Mr. Goldfogle wasn't one of those two princi- 
pa sie 

A Mr. Goldfogle was not a DeAngelis floor 
broker. 

Q Nobody identified Mr. Goldfogle with DeAngelis, 


did they? 


A In no way whatever. 


Q They did identify Mr. Fontana and Mr. 


with DeAngelis? 


A That is correct. 


Comenzo 


19) And Mr. Goldfogle didn't receive orders to 


your knowledge from Mr. DeAngelis directly, did he? 


A None at all. 
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0 Could you explain your reference 


YY 


8) The transactions to which you wer 


referring relating to Mr. Peters. 


actions during 1963, is that 


be 


6B 


my 


en 


e 


ne 


A I ayain had assumed that some of 


ts were basically a financing operation 


ed, whereby Peters would carry the near t 


acts or deliveries and would hedge them 


perhaps with a prearranged agreement. 


@) I believe earlier you indicated t 


x 


was an increased number of type 6B ex-p 


Sorrect? 


MR. O'DONNELL: Leb pet. We 


> 
ni 
ct 
ct 
= 
1) 
2) 
~ 
G 
3 


over this, your Honor. 


-pits we have that testimony. 


THE COURT: I thought we had tha 


MR. BERNFELD: It was just preli 


xt question,your Honor. 


THE COURT: Alt Tisgnt. 


to ex-f 


? I'm not sure I fully understood what 


You-mean what an ex-pit is, or these 


ct 


e jus 


these 


for 


erm 


further 


hat 


| 


minary 


t 


Q I call your attention to Plaintiffs Exhibit 


evidence, which contains on it monthly 
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A We knew whe the bank was. 
QO The New York Produce Exchange would know 


who was holding those documents known as registered 
warehouse receipts? 

Pan Who the holder was, not the cwner. 

¢ But there would be no question you'd know 


who was holding the documents, who you had te return 


A Who had the paper. 

Q Isn't it true that one of the reasons you 
recalled in these warehouse recipets for revalidation 
was because of the increased number of deliveries 
on the exchange in 1963? 


A No, there was no connection. Not to my 


knowledge. 


Q Is it not true that deliverie- were 
higher on the New York Produce Exchange in 1963 than 


they had been in previous years? 


= A Of registered warehouse receipts? 
Q Deliveries on the exchange generally. 
A I guess they were higher. 
fe) Was there anything other than a registered 


warehouse receipt that could ke delivered to the 


exchange? 
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A No 

@) So if deliveries were hiyher, the number of 
registered warehouse receipts tendered on the exchange 
in satisfaction ot a contract would he higher, isn't 
that trurc? 

A That would be a reasonable assumption. 

2) Isn't it a fact, Mr. MacDonald, that in 
1963 the number of registered warehouse receipts that 
were being passed back and forth prior to the 
revalidation were moving like pingpong balls, they 
were being shuffled all over the place? 

MR. O'DONNELL: Objectionto the form, 
your Honor. 
THE COURT: Objection sustadned. 

ie) Didn't you know, Mr. MacDoneld, that there 
was a lot of movement of registered warehouse receipts 
in 1963, prior to the revalidation in 1963? 

OO No, I knew there was a sharp increase in 
ecapacity. 

Q Didn't you also know that there was a sharp 


increase in the number of deliveries? 


A Yes. Well, that would go tegether. 
© I see. 
A You know, it's a short that delivers. 
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I hope you know that. 
Q Right. 
Now, Mr. MacDonald, are you aware that on the 


fist notice day of the delivery month, 


first notice day of the delivery month in 


number of contracts settled by delivery to 


that as of the 


1963, the 


the exchange 


was substantilaly higher than they had been in 1962? 
A T think it was, going on memory. 
2) Do you recall in fact that the number of 


contractswere twice as high as of the first notice 


dav, these being settled by delivery, as 


"627 


compared to 


A Yes, but I just don't see what difference 


it makes. 


@) Let's move on. 


Once a warehouse receipt 


is registered by the New York Produce Exchange, does 


it have to be registered in order to be delivered, 


Say a second time by somebody elsee? 


* A No. 


Q So if I accept a warehouse receipt in 


delivery, in satisfaction of a long kind, 


take that very same warehouse receipt and 


TIT could then 


tender it 


in satisfaction of somebody else’s long contract at 


some later point in time, 


isn't that right? 
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A 


Ju.sy Or August of 1963? 

A In clearing futures contracts? 

Q Cottonseed oil futures contracts. 

A In clearing cottonseed oil futures contracts 

Q Wasn't it around July or August that you 
first heard -- 

A If memory serves me right, Ira Haupt & Co. 

was a member of the clearing house for years. 

@) But in terms of taking any active role, you 
never heard of Ira Haupt taking any active:role prior 
to July of 1963, did you, Mr. MacDonald? 

A I just said to you I didn't. 

O Thank you, sir. When all these 6-B ex-pit 
transactions were going on in 1963, what type of 
information did you seek concerning them? 


A Didn't I just say that a little while ago? 


Q Did you personally seek the information 


you described a few minutes ago, or was that information 


sought by the secretary? 


A By the secretary. 

Q But that was at your direction? 
A It is the same. 

ie) I'm sorry. Thank you. 
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2) Do you know, Mr. MacDonald, whether there 
came time that someone from the New York Produce 
Exchange contacted Anthony DeAngelis or his company, 
Allied Crude, in 1963? 

A It would have been around that time. 


PRfter the visit of Ira Haupt. 


THE COURT: I thought we had that. 
MR. O'DONNELL: Yes, we did,your Honor. 
THE COURT: I thought Mr. MacDonald 


said he called DeAngelis in. 
MR. LIMAN: I think he has the wrong page 
of his outline. 
Q Do you recall, Mr. MacDonald whether Mr. 
Berg told you whether he had obtained any proof frmo 
Mr. DeAngelis concerning the need of Allied for its 


long position in the cottonseed oil futures contracts? 


A The tine? 
Q The need of -- 
A Yes, TI recall. We nad that before. He 


came in and justified his position. 

Q And how did he justify his position? 

A He had records to show forward sales, 
anticipatory sales on what had happened inthe past. 


Q Did you see these records? 
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tT didn't ‘do this. 


Do you know to 


what these 


Business that he may have 


to expect to do 


But it had nothing to do 


Fore? 


Nid he give us 


The proof that 


proof that 


he showed 


do, the anticipated sale, 


to do with the new type of 


Allied never had received previously? 


A 


going to get some or Imight get some? 


knowledge 


Q 


rumors of an 


A 


Q 


Did he say I never got business from *X but I'm 


oe 


anticipatory 


done inthe past 
in the future. 


with it, Br. 


with any new type of business thathed neever 


he had additional 


you, did it have 


did it have 


business that 


No, not to my 


Are you familiar, Mr. MacDonald, with the 


impending Russian oil deal in 1963? 


There was. 


Did any of Mr. 


DeAngelis' 


proof of his 


long position have anything to do with these rumors 


of a Russian oil deal? 


MR. O'DONNELL: 


Your Honor, I object to 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


®& F B RB 


hpr 


thet. He has just 


didn't use 


the word 


544a 


MacDonald-direct 


previously testified, 


"Russian," that he didn't have any- 


thing to do with it. 
Q Do you know whether Mr. Berg 
of DeAngelis' records with respect to 


contracts in 1963, when you talked to him? 
A He saw adequate records. 
(2) What does “adequate" rean to 
A It's a pretty common word. 


means satisfactory and sufficient. 


to satisfy Mr. Berg 
justified. 
0 Is 


hedged to the extent that he claimed to be? 


A That he had purchases on the cottonseed 


oil futures market, 


to be able to consume those 


"adequate" 


and had every 


that the position was 


ersugh to 


reason 


THE COURT: Is Mr. 
MR. BERNFELD: No, your Honor. 
MR. O*DONNELL: Your Honor, 


of 


[HE COURT: 


MR. 


to reduce the deposition testimony to whatever extent 
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Saw 


forward 


Adequate 


In other words, 


show that he was 


to expect 


in one way or another. 


Berg still alive? 


his deposition 


I understand that. 


I'm trying 
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Q Did you take his word for it? 

A Well, maybe I better say it was generally 
not in the trade. 

> What about yourself? Did you think it 
was accurate? 

A I thought it was reasonably accurate, yes, 
in view of the facilities he had and the export 
business that he had. 

fe) Did you want Mr. DeAngelis to reduce his 
position in cottonseed oil futures contracts at that 
time? 

A He offered to or asked us if we thought he 
should and I said yes, he should, but he didn't. 

Q Did there come a time when anyone from 
the produce exchange had another conversation with 
Mr. DeAngelis concerning his position in the cottonseed 
oil futures? 

A I'm not sure of that. 

Q I would like to read you a few lines 
from your 1968 testimony in this action, page 117, 
soing on to 118: 

bid, © Did you in 1963, following Mr. Berg's 
meeting with Mr. DeAngelis, know whether or not Mr. 


DeAngelis reduced his position as he had promised to? 
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Q Do you recail that? 

A What? 

Q Do you recall a subsequent conversation? 

A I. recall that. 

Q What do you recall about that? 

A I recall that we called and asked him why 
he didn't reduce his position, I do not recall 
his answer. I do recall a call. 

Q Do you know whether there was any further 


contact between the New York Produce Exchange and Mr. 
DeAngelis Subsequent to this conversation relating 
to a reduction in Mr. D2Angelis' position? 


A I don't know ofany further on Et, Oz 


e) Did Mr. Berg report to you any conversation 


between Mr. DeAngelis and him concerning Mr. DeAngelis' 


reason for having the long position on the cottonseed 


oil futures market? 


A His reason for having? 
Q His readon. 

THE COURT: Haven't we gone over thi? 
Q You told us in fact what Mr. Berg dia. 


I want to know whether he reported any conversations 
to yu in which Mr, DeAngelis described -- 


A The result of the meeting? 
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Do you recall whether i 


discussed after a meeting? 


I think I better explai 


meeting was over, some people would 


back to their office, some of us sa 


That would be particularly those in 


had an interest in it, andnot from 


might discuss happenings as individ 


Q 


When you left the meeti 


1963, did you think that a scale up 


to be imposed? 


A 


association. 


A 
going to do 

Q 
going tt put 


= 


of three or 


Q 


correct? 


Was going t2 be what? 


Imposed, put i-to effec 


I was given the impress 


something like that. 


[i397] 


t was unofficially 


n. After a 
have to hurry 
t around and discussed. 
the oil trades who 
my Other trades. We 
uals. 
ng on September 23. 


Margin was going 


t by the clearing 


ion that they were 


Wasn't it your impression that they were 


it into effect normally 


four days? 


I thought so. 


in the matter of course 


As it turned out, they didn't, is that 


That's right. 


As it turned out, a scale up margin didn't 
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gc into effect until November 15, is that correct? 
A That's correct. 
Q Did you receive notice of the imposition 
of scale up margin from the clearing association 
after the meeting? 
A rE) aid. 
(@) Do you recall when you recéived that 


notice? 


A It would have been I assume a day or 
two after, by mail. I would have received that not 
as the president. In other words, as part of the 
trade. 

Q Isn't it a fact, Mr. MacDonald, that 


you were surprised that the scale up margin did not 
go into effect until November 15, 1963? 
A Very definitely so. Let me explain that 


a 2ittie, 
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No. 

Do yu know whether anyone else was present 
Berg made this phone call? 

I don't know. 


Do you know whether a report of who 


held positions 100 contract or more was in fact 


received from the Commodity Exchange Authority? 


A 


As I recall it, there was a form on 


legal paper that may have been delivered by hand 


from their New York office on instructions from 


Chicago, 


but I am not sure of that. 


MR. O'DONNELL: I think the witness mis- 


spoke, your Honor. I think he said from Chicago and 


what he meant was from Washington. 


New York, 


New York regional office to g 


THE COURT: Did you hear that? 

THE WITNESS: No. 

THE COURT: You said from Chicago. 
THE WITNESS: I should have said from 


In other words, Washington would instruct 


ive us the paper or they 


may have mailed it direct. 


And do you know to whom this report went 


at the New York Produce Exchange? 


A 


Mr. Berg. 
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Q Did you ever see the report sent to Mr. 

Berg by the Commddity Exchange Authority? 
A Sometime after the -- whenever the end 

came, 


) So you would recognize it if you saw it? 


|. @) 


A Yes, I believe so 


Q I would like to show you Plaintiff's 


Exhibit 1 for identification. 


Do you recognize that document? 


A Yes. 
@) Would you tell us what it is? 
A Yes, total position of all parties holding 


either long or short positions in cottonseed oil of 
over, I think it's over a hundred lots. 

Q Excuse me, I don't believe I heard your 
last statement, sir. 

A It may not be over a hundred, but I 
think in total it's over a hundred altogether. 

QO Is that both on the long and on the 
short side of the market? 

A No, I don't think so. I think that would 


be the total long in each month, the total, if they 


totalled over 100, we would receive that, and probably 


we would then receive their short position with it too, 
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in order you could get to a net position. 
In other words, if we were over 100 on one 
| 
side and 40 on the other side, my net would be 60. 


e) Does the document you have in front of you show 
people who we net short as well as net long? 
A I really wish I had an original to make 
this out. Some of it is a little gobbled. Over 
100 who are net long and net short. 
Q Does that document show the position 
of people who are net short, 100 contracts, as well as | 
people who are net long? 
A Yes. 
Q Do you recognize that as the document which 
Mr. Berg received from the Commodity Exchange 


Authority? 


A I believe it is that document. 


(@) And this is the document you saw 


sometime 


when? 


him to lock 


it and then 


But 


after November 20? 


en ;. Six. 


it is 


I don’t recall 


the document Mr. 


Berg received 


the exact date. +. tore 


it up until we could go to work on 


this happened. 
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Liss] 


Do you recall whether that was November 14 


by looking at the calendar? 


A 


at least according to the notation on the 


Q 


specifies? 


give the 


long and 


A 


12th of November, 


is not my memory. 


Q 


document. 


Q 


On the top. 


A 


Q 


to lock it 


position of those 


net short 


This would have been received onthe 14th, 


top of it. 
Can as of what 


you tell us date 


In other words, as of what date does it 
people who were net 

100 contracts? 

Oh, I seewhat you mean. 


I would presume this was as of the 


according to this notation. This 
It's the notation. 
I call your attention to the top of the 


You asked me when these positions -- 


You said it was as of the 12th? 


According to what's on here. 


I am calling your attention to the notation 


The notation on the top says the 14th. 


The 14th being the date it was received? 
That's what I said to you. 
I believe you indicated you told Mr. 


Berg 


up, is tha correct? 
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i] DIKFECT EXAMINATION CONTINUED 


well. 


the day 


Exhibit. 1 


show you 


A 


1} fe) 


document? 


A 


did. I 


Good mornin¢e Mr. MacDo 
, 


Can you hear me this mo 


Yes. I hope you can 


Mr. MacDonald, do ywu rec 


On Friday you were discussi 


» Plaintiff's Exhibit 1? 


Yes. 


I believe you testified 


that document on November 


That is correct. 


nald. 


rning? 


hear me just as 


all at the end of 


ng with Mr. 


Mr. Berg did not 


14, is that correct: 


Did Mr. Berg tell you what was in,the 


Roughly. 


What did Mr. Berg say? 


I asked him to give me 


didn't need to be told the 


i On the short side he assured me tha 


the totals, which he 


name on one side. 


t there were no weak 


shorts, they were all substantial and no siqnificant 


| 
| number. 
| 
| 


Q 


You say, “weak." 
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In what respect to you mean weak? 
A What? 
QO When you say “weak" shorts, in what 
respect do you mean weak? 
A In other words, mostly strong companies 


that were well able to stand in there. 


2) Did Mr. Berg tell you that Allied had 90 per 
cent of the long position? 
A I don't recall a figure of 90 per cent. 


You possibly could get an impression of around that 
Figure. 
fe Did Mr. Berg tell you anything else about 
what was contained on that document, sir? 

A No, I don't recall anything else. 

9) Did Mr. Berg tell you whether or not 
he also told Mr. Klein and Mr. Anderson what was 
on that document? 

A He did not. 

(9) After your conversation with Mr. Berg, Mr. 
MacDonald, what, if anything, did you do about the 


matter that we are concerned with? 


A This would be on November 14th? 
Q Yes, sir. 
A I believe we decided to call a meeting of 


SOUTHERN [).-TRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


| 555a 
gr4 MacDonald-direct 
the board. 
i 
@) Who is it that decided to do that? 
A F aid. 
8) Did you so call a meeting of the board, 
Mr. MacDonald? 
A We had a meeting with the board. 
(@) Is this a special meeting held on 
November 14? 
A I would have to see it, but I would Say 


i} That was not the normal date. 


| 

! 
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Mr. MacDonald, on November 14, prior to the 
g, were you concerned about Allied's 


ility to maintain the position it had? 


No -- 

MR. O'DONNELL: Objection, your Honor. 
THE COURT: The objection is overruled. 
er. 


I had no inner knowledge of their ability, 

moment any reason to assume that they 

t their obligations. Further, Allied was 

ern directly. 

You knew on that day, didyou not, that if 
cottonseed oil started to fall, that 

have to spend large sums of money to 
position? 

Of course. 


Isn't it true, Mr. MacDonald, that on or 


before November 14 you knew or at least you believed 


that Allied was losing money in its business operations? 


time, 


Sir? 


I did not know. 


Did you have an opinion on the matter at that 


MR. O'DONNEL iL: At what time? November 14? 


9n or before November 14. 
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A I didn't keep their books. They dida 


heavy volume of business, and I could not positively 
say that I thought they were losing money. 

@) Isn't it a fact that you assumed Allied was 
losing money? 

A Are we limiting ourselves to the futures 
position? 
Q No, in general, sir. 

A You started on this. 

0 I'm sorry if I misled you. I thought 
my question was clear. 

A No. 

9) I am talking about Allied's general business 
operations, overall. 

A They certainly would not appear to have 
lost on their futures, which I was more familiar with, 
that they were doing business and getting business in 
extremely heavy volume at prices below what 
somebody else might want to do business at. That is 
about all I could say. I couldn't say positively that 
they were losing money. 

(2) I didn't aak you if you could see it positively, | 
sir, because I appreciate you didnot review 


Allied's books. What I am asking you is whether or not 
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you assumed or believed on or hefore November 14 that 
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Allied was losing money. 


A I had a feeling along that line, yes. 
@) What wag the basis for that feeling, sir? 
A Oh, I would say that it was rumored or 


trade guesses at the price a piece of business was 


doneout without explanatory circumstances, you would say, 
well, gee, you add all these parts together and I don't 
see how he is doing this business st a protit. Et 
doesn't mean that he might not be dcing it at a profit. 

(@) But you certainly had some dcubts? 

A Yes, I had doubts. 

Isn't it a fact that those doubts were 

rather common knowledge in the trade at the time? 

A 1 don't know that. 

e) Did you ever discuss those di:ubts with 
anybody? 

A Did I? 

(9) ¥OO, 8427. 

A Not except possibly in a general conversation. 
Let me explain to you that when you, let's say, 
do business with the government, let's just group e211 the 


va sus departments of the government end call it the 


government. 
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would lose on one side he would make 


e) That was fairly importan 


on 


t, 


(iesa\ 


the other. 


was it not, 


whether or not his position was a legitimate hedge? 


A We weré assured it was. 


It was that important. 


Why was it important, si 


10 


We looked to see. 


x? 


A Yau are required, now we have to talk 


about about Haupt, because Haupt cam 


e between us 


and Allied. We had to assume that they were prudent 
businessmen and were sitting on top of it very closely. 
We looked to them to assure us, do you understand 
that? 
(@) I don't think that was responsive to y 
question, Mr. MacDonald. What I asked you is, it 
was pretty important in assessing Allied's position 
was 


in the market to know whether or not their position 


a legitimate hedge, isn't that true? 


A Yee; it if true; 


re) And isn't that true, as you were starting 


to say before, that if they were a legitimate hedge, 


then if the futuresprice went down they would make 


up théir loss on futures on their cash oil position, 


so it would net out, is that right? 


A It would certainly have 


a c 


ushion one 
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2) On the other hand, if Allied was purely 


speculating and had 90 per cent of the long position 
that would be something to worry about, would it not, 
if the price started to fall? 

A Worry about them again through Haupt. 

9) That is because there would be no discussion 
if they were purely speculating and the price would fall 


and Allied would just have to come up with the money, is 


that xyigne? ° 
A They would have to come up with the money. 
fe) Right. 
A But I might say, we had no right to assume 
it was purely speculative. They were also under the 


eyes of the Government agencies they were doing business 


with. 


@) You assumed that Allied was a legitimate 


hedge, is that right? 


A Yes. 
9) Did you ever check? 
A I think I went through that quite thoroughly 


about the various things we checked. 
@) You mean the conversation that Mr. Berg had 
with Mr. DeAngelis in September? 


A And with Ira Haupt & Co. 


SOUTHERN DISTRICT COL* * REPORTERS, U.S. COURTHOUSE 
FOLEY’ SQUARE, NEW YORK. N.Y. — 791-1020 


ss 3S 


56la 


MacDonald-direct Jisss J 


9) Isn't it a fact that Ira Haupt told you 


ine) 


elrf 


they received a hedge letter from DeAngelis? 

A They had hedge letters. 

2) That was the common form of a brokerage house 
getting information about a hedge from his customer, 
was it not, to get a hedge letter? 


A It was a standard, equivalent to a standard 


@) A hedge letter simply is a letter from the 
customer to his broker saying, this is to assure you that 
I am a legitimate hedge, is that right? 

A And then your implication is that is all that 
is done? They take and file that way and forget about 
it? 

THE COURT: Mr. MacDonald, I don't think you 
are answering the questions. 
MR. HARRIS: Would you repeat the question. 


(Question read.) 


A That is correct. That is what the letter says. 
a) Did you, Mr. MacDonald, as president of the 

New York Produce Exchange during 1963 ever seek to look 

at Mr. DeAngelis' contracts or cash oil position to 

make your own determination as to whether or not he was 


a legitimate hedge. 
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MR. O'DONNELL: Your Honor, I object to this 
as repetitious. Mr. MacDonald was examined for a day 
by Mr. Bernfeld with respect to the year 1963, and took 
him up to November 14, 1963. 

Now Mr. Harris is reverting to the entire year 
1963, and I object to this repetitious examination on 
that ground. 

THE COURT: The objection is overruled. He 
can answer that question. I do think you are going to 
have me telescope some of this, Mr. Harris. 

MR. HARRIS: I agree, your Honor. I was 
Just responding to his previous answer. Could you repeat 
the question. 

(Question read.) 

A I did not lock at them personally. 
@) Mr. MacDonald, on November 14, 2963 isn't it 
a fact that you personally believed that the price of 
cottonseed oil futures was too high, and that they would 
fall? 

A As an analyst, yes. 

19) And isn't it also true that on that date you 
believed that the activities of Allied Crude Vegetable 
Oil in buying cottonseed oil futures contracts was at 


least in a part responsible for the price being that high? 
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MR. HARRIS: Also present were Mr. Berg, 


the managing director and his assistant, Mr. Winheim. 


THE WITNESS: That is correct. 
THE COURT: Ladies and gentlemen, you heard 
who was present at the meeting. The easiest thing for me 


to say is that Mr. Vogel was not present, so that 
this evidence for whatever its Purpose cannot be used in 
your consideration of the facts that involve hin. 

Alt. Fright. 

Q Just one question here, Mr. MacDonald: 

I show you Plaintiff's Exhibit 12-G for 
identification and ask you if you recognize what that 
document is? 

A This is October 3rd. 
@) Are these the minutes ot the Board of Manayecs 


held on October 3, 1963? 


A That looks like a record of a meeting, yes. 
- (@) Was that the regular monthly mecting of the 
Board? 

A Held in Octoher, yes. 

Q Was Mr. Vogel present at that meeting 


either? Was Mr. Vogel present at that meeting? 


A His name jis not here. 
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Did Mr. Voyel attend very many meetings 


Did he attend what? 

Very m:ny meetings as you recall during 1963? 
Almost all. 

tT see. 

I say almost because I'm not going to say 


you find out it should be 11. 
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8) But he did not attend the meetings of 
October 3 and November 14? 

A His name is not on there. 

2) Thank you. 


If yu would look at the first page of 


this Plaintiff's Exhibit 12H for identification, Mr. 


MacDonald, you will see there was a discussion, was 


there not, of an application regarding licensing -- 


A The whole first page is licensing, yes. 
(9) Was that subject -- 
THE COURT: Are you going to introduce that 
evidence? 
MR. HARRIS: I really thought it would 
refresh his recollection, your Honor. 
THE COURT: That is something else. 
MR. HARRIS: That's why I have it in front 
of him. 
MR. LIMAN: 12H, we are back to November 
14? 
MR. HARRIS: Tes). 
THE COURT: ALT? SIgGne. I didn't under- 


stand what you were doing. 


All right, you are refreshing his recollec- 


tion? 
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MR. HARRIS: Yes, your Honor. 
e) Was that -- I don't know that he needs 
refreshing of his recollection either. 
THE COURT: I don't know whether he did 
either. That's why I was a little confused. 
All right. 
MR. HARRIS: Maybe I jumped ahead. 
I assumed these events were so long ago the witness 
wouldn't remember word for word -- 
THE COURT: Ask him about the meeting. 
(@) Was the subject of that licensing the 
first order of business that was taken up? 
A Yes. This will show the general ordre of 
business. 
fe) So that this special meeting that was 
called to consider the situation that was produced 
or the result of which was discovered by Mr. Berg 
receivingthe CEA report was not even even the first 
tue ere of discussion at the meeting? 


A That would be quite corre cad. This is 


clearing away all the paperwork. I think you find that 


reasonably standard procedure. 
12) i gee; 


Do you recall later on in the meeting, 
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ttee was appointed? 


Do you recall any of the discussion that 


the appointment of the 


that dealt with that subject matter? 


there a discussion? 


rol committee at the meeting, was there a discussion. 


of this paperwork 


stuff that 


gr3 MacDonald-direc 
Mr MacDonald, that a control commi 
A Yes. 
18) 
took place at the meeting prior to 
control committee 
A Before the meeting was 
0) No. Prior to the appointment of the 
cont 
A Yes. That's whv a lot 
was done first. We get rid of the 
can be ‘iandled in four or five minutes and ga on into 


what we knew was going to take a ve 


What can you tell us of 


of the substance that took place at 


of November 


committee? 


© 


ry, very long time. 


what you recall 


the board meeting 


14 prior to the appointment of the control 


You mean with reference 


Yes. 


to the appointment? 


Well, first to establish the need to do it 


and then to establish the composition, the makeup 


of that committee. 


find 


Q 


A 


there 


What was said about the 


need to do it, sir? 


The very large open interest which you would 


in the minutes, of course, concentrated on 
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the long side only. 


Do yourecall what people said about this 


subject matter at the meeting? 
A On the -- 
(@) Concentration ¢ the, long Side of the market. 
A "ell, there would have been a discussion 


because that was really the basis of the request, 
to appoint a control committee. 

2) Do you recall what you said, if anything, 
on that subject? 

A Who? 
(@) You. Do you recall what you said on that 
subject, if you said anything at all? 

A Well, of course I would have to say 
something. 

(@) Do you recall what you said? 

A I requested the appointment of a control 
committee pointing out that I felt it very 
ekdaee that we have a small group look into all the 
Situation and to see what steps were neded to be taken. 


fe) Do you recall saying why there was a need 


for a control committee other than you needed a small 


A Well, incidentally, we had not known the 


SOUTHERN DI>sTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. ~ 791-1020 


gr5 MacDonald-direct 

concentration of that position to that percentage 

point prior to this time. Now finding out that that 
concentration was there, then we would appoint a control 
committee to look into it, to see what could be done. 


What did you say, if anything, about what the 


control committee would look for or look into? What would | 


they be doing? 

They weuld look into all positions 
first on a confidential basis. 

When you say, "They would look into all 
positions," do you mean they would find them out? 
Is that what you mean? 


They would send out a call to all clearing 


(@) To find out what positions they were 
clearing for which customers; isn't that right? 

That is correct. 

Okay. 

Do you recall if anybody else at the meeting 
discussed whether or not there should be a control 
committee and what it should or should not do? 

A Let's say if we had 12 members in 
attendance, 12 people discussed 


Do you recall at this date, sir, any 
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particular statement by my particular individual? 


In other words, do you recall what anyone said 
specifically? 

A What I recall at this late date -- Mr. Harry 
Anderson got up verbatim, verbatim, no, I wouldn't. 

I knew he was in favor of $t. I knew many of them 
were and many of them were sharply against it. 

Most of the discussion was on the makeup 
of that committee. 
What was the makeup of that committee, 
sir, as you recall? 

A Eventually, after a very long discussion, 
it was myself, Mr. Berg and a long past president, 
member of the exchange, Mr. Salmonowitz. He was later 
unable to serve and there was another appointment then. 

) Wasn't Mr. Anderson originally appointed 
to the committee? 

A Mr. Anderson was not appointed to the 
committee. 

@) I would like to turn your attention to the 
top of page 3 of Exhibi 12H for identification, 
actually I guess the sentence begins at the bottom of 
page 2 and ask you to read that sentence starting 


wicn In view of this," and ask you whether that 
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qr7 
refreshes your recollection as to whether or not Mr. 
Anderson was originally appointed to the control 
ommittee 

A Mr Anderson was not appointed. Mr. 
Anderson declined to serve on the control committee 
becuase of a possible conflict of interest. I 
did not recommend any particular name, includna 


my Own, to make up that committee. 


wait 


Q) You do see that the minutes record that 


A These are not the minutes. 

@) What is -- 

A This is a report -- 

(@) Let me finish the question. You have to 


until I finish the question. 


What is Exhibit 12H for ideatification? 


A I think when I started out I said this 


looked to me as a reocrd of those meetings, but 


Lt we 


iS never approved at a subsequent board meeting 


to my memory. Is that correct? 

ie) I don't know, Mr. MacDonald. I wasn't 
there. 

A All right. Now -- 
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9 
” @) May I ask a question? 
3 A Yes 
4 2) Who -- 
= MR. OOM Pun: He hasn't finished his 
6 : 
answer, I a - 4 Liev: . your Honor. 
‘ HE ~% ‘5%: I think he has. 
8 
(@) ‘corded the information contained 
9 
on Exhibit 12F; do you know? 
10 A That. would be the chap that would take it 
1] up, not exactly that way, Irving Hughes, I believe. 
12 ; 
@) Would you look at the last page of Exhibit 
13 ; ; : 
12H, sir, and see if you recognize the signature and whose 
14 ; 
Slgnature it is at the end? 
15 : ? ; 
A That's Mr. Berg's signature. 
16 ’ , ; 
@) Did Mr. Berg have a practice of reading 
17 , 
these documents over before he Signed them? 
1 
id 
A Yes. 
19 || 
i} ‘@) You say Mr. Berg was mistaken when he signed 
20 the document that states that Mr. Anderson wis appointed 
21 | 
i] to the control committee, is that correct? 
22 | 
| A Mr. Berg was mistaken. 
| 
Q @. Thank you. 
I] 
What about Mr. Doak? You will see that 
23 | 


he's listed as being on the control committee, too. 
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A Mr. Doak was not on the control committee 
and -- how that ever got that way, I do not know and did not 
see it. Mr. Doak was discussed at length, but was not on 
that committee. 
Q Was'the ¢dntrol committee instructed by 


the board of managers of the produce exchange to send 


out a requ*st for positions? 


A The control committee in this instance was 


given all the powers and authority of the board. 

(@) And it was to report back to the board, 
was it not, when it finished its.efforts? 

A Very positively so. 

Q Do you recali, Mr. MacDonald, poirting 
out at the meeting that one of the purposes of the 


control committee is to determine if there is any 


incipient dangerous situation in the market and to take 


steps to ward off that danger? 


A Yes. 
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@) Do you recall further noting at the 


meeting that everyone in the trade was well aware 
of the concentration of the open interest? 
A They were aware of the concentration, yes. 
e) Do you further recall noting at the meeting 
that there was unusual types of trading that had been 
going on? 
A Yes. 
e) Do you further recall stating at the meeting 
that the old time traders -- 
a Perhaps I shouldn't have used the word 
"trading" there, I should have used the word “activity. " 
Q Fine. But you recall that general 


statemei *" you? 


Dy 


General statement, yes. 
) Do you recall also pointing out at the 
meeting that the old time traders had never seen 


anything like this before? 


A The activity? 

Q Yes, “£ir. 

A TOR. BLT. Or the type of activity. 
(a) What kind of unusual type of activity 


was it that you were referring to? 


A Mainly the ex-pits. 
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.e) Did anybody challenge your statement at 
the meeting and say you are wrong, Mr. MacDonald, 
there is nothing unusual about these ex-pits? 

A In that volume I don't think anybody 
would have wanted to disagree, that it was something 
different. 

fe) What was unusual about the ex-pits was 
simply the volume of ex-pits? 

A Yes, that was the only thing that you could 
look at being unusual. 

ie) Didn't you also believe, Mr. MacDonald, 
that the ex-pits were adding a churning effect 
to the market? 

A No, they had no price effect whatever. 

re) Maybe you misunderstood my word churning. 


Does churning mean price? 


a Yes -- not even so much a change as a 


given appearance of activity. A churning market. Almost 


as if you'd say that about a creek or a river. 

Q Mr. MacDonald, do you recall giving 
testimony on December 27, 1965 in an action in a 21A 
proceeding during which the trustee in bankruptcy of 
Ira Haupt was makding an investigation? 

A Let's have that again. 
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9 
* ! ask me about something speciiic, I might be able to 
| 
at s : 
say they didn't have that power or they did have that 
4 
power. 
5 : R 
Hi (9) I'd like to call your attention to page 3 
6 , as ; - , 
of this record, Exhibit 12H in front of you, starting 
, with the first full sentence on page 3 and ask you to 
8 3 
read that and see if that refreshes your recollection 
9 
as to the powers that were given to the control 
10 ‘ 
committee? 
1 A I think I mentioned that a little while 
12 
back, they had all the power and authority of the 
13 
beard. 
14 : 
| @) I*m sorry, you did say that. In other 
iS. if ’ 
words, it had authority to get records and call for 
1é | 
evidence and testimony, if necessary, and a 
yy 5 y : sas 
i] number of other things beyond calling for a position 
i 
18 || 
H Cadi; 
19 | 
| A We had all the power and authonity of the 
| e 
} 
ad I board, yes. 
21 | : , " P 
i| 9) At the time of the discussion concerning 
2. } , : ; 
} the dir cn to the control committee that it would 
23 ; 
send ovt | ‘tion call, did Mr. Berg tell the board 
aA ahh 
} that he ka ne ainrormation as to who held the long 
| 
25 


and short positions in the market on the CEA report 


SOUTHERN DisTRIC? COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


» 2&2 @ f 


|| 
1} 


577la 


elr MacDonald-direct (ise3) 


which he had locked up pursuant to your direction? 

A He didn't have the full position. He had 
CHES. This did not show the carrying member, the 
clearing member. 

MR. HARRIS: This, by the way, is 

referring to Exhibit 1. 

@) But it did have the large long positions 
and large short positions by customer, did it not? 

A That is correct. 

(9) Did Mr. Berg tell the board that he had 
that docvment, that information? 

A I do not recall that he did, no. 

fe) isn't it a feet that you didn't tell the 
board either? 

A No. 

(9) So when the members of the board such 
as Comenzo, Crofton, Fashena, Goldfogle, Gowdy, Hyde, 
etc., voted to have the control committee set up and 
ee send out a position call, they didn’t know that the 


produce exchange was in possession of Exhibit 1, did 


they? 
A No. Exhibit 1 would be only part of 
what we neec d. I thought I explained that to you. 
re) What else did you need, sir? 
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A What we sent out for. I believe it's 


spelled out right here inthe minutes or this piece 
of paper. 

THE COURT: Am I to understand that 
Exhibit 1 shows the long and the short position of 


the customer? 


MR. HARRIS: Yes, your Honor. 
THE COURT: Not of the clearing member. 
MR. HARRIS: It doesn't have his clearing 


member's number, but it has the name of the companies, 
like Continental Grain, Bunge, Swift, and Allied Crude 
with the positions that they have. 

THE COURT: It shows Allied's long and 
short position? 

MR. HARRIS: Yes, sir. 

THE COURT: All right. I just wanted 
to know what it was. 

(@) What was the control committee, as you 


said it spelled out in that document, seeking to 


ascertain by its position call? What information? 
A What we were trying to get from them is the 
size ©* the position, the name of the customer, and the 


type of account. That was necessary because, as an 
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example, just to use one name of the list, we had no 
way of knowing who carried a position for Swift 
& Company or the Glidden Company. 
@) For what purpose was the control committee 


seeking to elicit this information? 
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) So that it would be more practical,much more 


practical to go through the member to approach his cus- 
tomer if any steps were needed; he would be able to do 
it on a personal basis. He dealt with the man. It 
would certainly caus? less concern on the part of a 
customer, oid if the president of the Exchange picked 

up a phone and talked to Swift & Company about his posi- 
tion and aske? him to do something, they would immediately 
start getti.. cancerned and worried, and you might have 
a Panic on your hands. 

@) What were the steps that you were considering 
taking with this information that the Control Committee 
was seeking to elicit? 

A As soon as we had the total information in 
hand we could then analyze the situation, and if full or 
partial liquidaticn was needed, you try and make that 
voluntary, to have this clearing member yo to his 
customer and ask him if he would be willing to liquidate 
part of his position and if so,at what price. 

@) Mr. MacDonald, subsequent -- 

A If IT may, I just found something here. You 
will find further along in the minutes that Mr. Doak 
was not on the Committee. ft was suggested that. Mr. 
Salmonowitz. 


) ¥aQs “RLS Mr. Doak, the minutes indicate, 
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0) Did you ask him _: y information relating to 
those numbers? 

A Only to see how fast they were coming in and 
how well they were coming. With only a couple of excep- 
tions they were all in by the date, and that was 
what we wanted, on that date and of the total on hand. 

@) Of course by the date, meaning November 20th, 


the market was closed? 


A Yes. 

Q So it didn't matter at that point? 

A Didn't matter if somebody was late or not. 
2) Mr. MacDonald, you recall, do you not, that 


a 25 point limit was imposed on the price of cottonseed 
oil futures trading on November 19th -- effective 
November 19th? 

A Yes. 

¢) And isn't it true that one of the purposes 
of that price limitation was to give some breathing room 
to the Board of Managers, the Control Committee and the 
Execut:ve Committee to try and solve the problem as it 
then existed? 

A That would be part. In other words, to keep 


the market open. In other words, to put 25 points on 


instead of no points. Noone essentially ‘not keeping the 
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market open. There would be some trade. Putting on 


a narrow limit to keep the market reasonable until such 


time as we could get around to getting all these answers. 


On November 19th while you were imposing this 
25 point limit to keep the market open, as you just 
indicated, did you make any special attempt to get the 
rest of the answers that had not yet come in? 

A Wasn't it November 18th that we put -- that 
we deliberated on the 25 point limiic? 

Q I think it agreed that the limit was imposed 


on the night of the 18th effective on November 19th. 


A During the day of the 18th, yes. So let's then 


talk about what we had on the 18th, not the 19th. 
THE COURT: Would you clarify, Mr. MacDonald, 
I*m not sure that I am completely clear about it, 


therefore I want it done. Maybe the jury is, but: I'm 


AOt,, What the 25 per cent limit actually is. 
(@) Can you explain what the 25 point limit -- 
THE COURT: 25 points. I said per cent. 
(@) 25 point limit that was imposed effective 


November 19th. 


A Yes. 
@) Can you explain what the limit means? 
A 25 points in dollar value? One point is 
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@) The 28th and the 19 were a weekend? 
A Yes. 
re) TIT am aware of that. But the Board meeting 


at which the Control Committee was appointed and told 


to make a position call was Thursday the 14th, right? 


A Yes. 
QO Friday was not a holiday, wes it? 
A No. I said there were two non-working days, 


a Saturday and Sunday. 

Q Did the Control Committee ever meet, Mr. 
MacDonald? 

A No. 

QO To your knowledge did the Control Committee 
ever exercise any other of its powers as you enumerated 
them before, other than making the call for position? 

A No. There was no reason of that later. 

Q Mr. MacDonald, do you recall at the meeting 
of November 14th Harry Ande~son indicated that he had 
“spoken to Mr. Caldwell of the CEA?2 

A I don't recall that,no. 

@) Did Mr. Anderson indicate to you at any time 
on November 14th, either at the meeting or before 
or after that he had spoken to Mr. Caldwell of the CEA? 


A This was after the appointment of the Control 
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either before or 


0) T am saying at any time, 
ifter 

A I mean, are you talking about 
though? I know that Mr. Caldwe!} called 


after the appointment of a Contro] 


one day, 


- Anderson 


Committee, assuming 


that Mr. Anderson was the chairman of that Committee, 


Mr. Anderson referred him to me. 


Anderson on the 


VSCh:, 


Control Committee? 


A Yes. 


@) And Mr. 


is that correct? 


Anderson referred Mr. 


believing he was the 


2) That I believe was aon November 1Sth, wasn't 

A Yes. 

@) But I am talking about November 14th, did 
Mr. Anderson ever tell you that he ca 4d Mr. Caldwell? 

A No, he did not tell me that he called Mr. 
Caldwell. 

9) Did you ever subsequently learn of the fact 
that Mr. Anderson called Mr. Caldwell? 

A I don‘tt recall that. 
‘ e) You just said that Mr. Caldwell called Mr. 


head of the 


Caldwell to yon, 
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crol Committee and therefore referree him to me, 


Q 


subsequently called you? 


A 


Q 
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Anderson told him he was not on the Con- 


you learn that from Mr. Caldwell when he 


that how you found that out? 


How I found 
How did you find out this information that 


Anderson and Mr. Anderson 


Caldwell had called Mr. 


referred nim to you? 


A 


Q 


ie) 


tion with 


A 


concerned about an occurrence. 


From what Mr. Caldwell told me. 


So you found out when Mr. Caldwell called 


Caldwell called you on November 


Do you recall the discussion you had with him 
that conversation? 


There were two calls. 


Let's take them one at a time. 

Let's take the first one. 

Do you recall the first telephone conversa- 
Caldwell? 

Mr. Caldwell called and was very much 


You want me to explain 


SOUTHERN DIsTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. - 791-1020 


te 


10 


17 


18 


19 


586a 


elr¢ 8 MacDonald-direct (i723] 


9) Yes, but perhass before you do, so we will 


all be clear, could you tell us who Mr. Caldwell was 


on that date? 

A Mr. Caldwell was a director of the Commodity 
Exchange Authority, which is a Division of the Depart- 
ment of Agriculture, located ii. Washington. 

(@) He was the head of the CEA, right? 

A He was the head of the CEA. 
fe) Now why don't you tell us what Mr. Caldwell 
said to you and what you said to him? 

A His first call was to the effect that he was 
now fearful of a corne;yx, and that he wanted to 
discuss what steps we couid or would take. I tole him 
my concern was not a corner at all in view of 
the supply and demand situation; that also we 
had appointed this Committee and were working on it. 

He thought that was a good idea and very much worth a 
try. 
That was the gist of the conversation. 


fe) Did you and Mr. Caldwell discuss the possi- 


bility of a squeeze on the marke‘. during the first phone 


call? 
A No, because he may weli have taken the two 


terms interchangeably. I don't, but he well may have. 
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buy a long to cancel out your short and if one group of 
people -- 

A To cover a short, yes. And you might have 
to do it up here. 

© s that the person holding the longs might be 
able to charge more and in effect squeeze a little more 
than out of the shorts, is that right? 

A The difference could be between squeeze 
and a corner. And a corner I might not be able to buy 
1t at: etl. 

10) So for a corner you would have to get all the 
cash oil in the market? 

A For all practical purfoses. 

Q And that is what you thought was impossible 


because of the new crop coming up, is that correct? 


A That's right. And of course competitive 
oils. Because of the vast surplus at that time. 
Q On November 14th or thereabouts, what was 


the next delivery neriod? 


A The next delivery period would be December. 
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- Does that give us the name of the company 
3 that owns the warehouse? | 
| 
4 A Yes. | 
c | 
o | Q And the location of the warehouse is in the 
0 second column? | 
m 
. A Yes | 
8 2) And the third column says, "Licensed Capacity , 
9 rank Cars.” 
10 A Yes 
é: 1 @) What does licensed capacity tank cars mean? 
7: : 
12 | A That means they have been licensed by the New 
13 York Produce Exchange, their tanks with a capacity of 
l4 tank cars. That is what the column is. 
IS | Q With respect to the first item here, just | 
; 1 
16 as an example,for November 1963 cpposite Anderson, Clayton, 
7 Jacksonville, Illinois, you have 500 tank cars under 
18 licensed capacity and you have 20, the number 20 -- | 
19 | A Outstanding warehouse receipts. | 
1} | 
20 H e) What is the relation of the 20 to the 
21 i| 5007 
22 || : : 
A Reaily nothing when you get right down to it. | 
‘e | 
23 | It is an empty tank. 
i | 
“A |l 
Hy Q That could hold 500? 
I ; 
25 | : ! 
i} A It could hold 500 and it held 20. | 


| 

| 
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3 Honor? 

4 MR. HARRIS: Your Honor, it is being offered 
5 | against the ProduceExchange and the members of the 

6 


Board as Board members. 
7 || THE COURT: All right. 


|| the defendants this document is eing offered, your 
| 

| 

MR. HARRIS: The only question is how should we | 

| 


9 mark this? It is Defendants' Exhibit 176. It is not 

10 H on our .J ist. We can eae it as our next nrmber. | 
ll | It doesn't matter. 
12 MR. O'DONNELL: He is welcome to it, your 

13 | Honor. 

14 MR. HARRIS: All right. Plaintiff's Exhibit 

6 | 249, 

| 

16 || Plaintiff's Exhibit 249 received in 

17 | evidence.) 

18 MR. HARRIS: At this moment I would like to 

19 point out on November 15th the total warehouse receipts 
20 | ‘uncancelled is 3: 240°: 
21 Q A warehouse receipt is equal to one contract, 
2 | 


0 Thank you. 


| A One contract. 


MR. HARRIS: I would also like to point out 
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that Exhibit 1 states that Mr. Anthony DeAngelis holds, 


and this is as of November 14th, 5,42! December contracts 


on that day. 


QO Mr. MacDonald, Mr. DeAngelis held those 5,000 


contacts for the remaining several weeks unti? the 


delivery period began. 


Isn't it clear that the shorts would have to 


find more oil than was at that point presently in 


licensed warehouses in order to deliver it on the 


Produce Exchange? 


A Ne. The first one quoted there was a tank 
capacity of 500 and 20 outstanding receipts. 
They could -- and since that was the first 
one quoted, I know very well as the New York office 
it would take them ten minutes to walk in with 480 


warehouse receipts. 


(@) Wouldn't they need se oil first? 
A Here is a tank with a capacity of 500. 
That doesn't mean it has only got 20 in it. That means 


it only has 20 in there -- 


(@) I understand. 


Did you know on November 15th whether Ander- 


son, Clayton had the other 480 tank cars of oil in 


their warehouse on that day? 
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14th were 30,000 tanks of oil 


A On November 


available and Anderson, Clayton probably one of the very 


biggest, not Probably, one of the 


ry biggest, I 


would say yes, I h- every reason to believe that 


Anderson, Clay. on would have it coming out of their 


ears. 


Q That is an assumption on your part? You 


had no personal knowledge, did you? 


A Did I go to Jacksonville, Illinois and 


Sherman, Texas to look at their tanks? No, I have a per- 


sonal knowledge that they had these tanks. 


fe) Did you ask them whether they were filled 


with oil on that date? | 


MR. O'DONNELL: Your Hone -, I object. He 


is arguing with the witness. The witness has said he 


Knew about the total tank cars that were available. 


THE COURT: I'm ..ot sure that he Lie > PS 


O'Donnell. I don't think I understand the answer, at 


least to my understanding, as be'na responsive to the 


yuestion that has been asked. 


MR. HARRIS: Thank you, your Honor. 


THe COURT: Until that is cleared up, 2 


don't think it is argumentative at all. 


12) I'm trying to find out from you, Mr, 
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MacDonald, whether you personally or, to your knowledge, 


anyone at the Produce Exchange ever checked with Anderson, 
Clayton and any of the other companies listed on Exhibit 
249 to see whether they had on November 14th or there- 
abouts oil in their tanks equal to the capacity or 
how much oil they had in their tanks at all? 

A No. We had a right to. 


@) But you didn't? 


A No reason whatever. If they didn't have it, 
I don't know where it would be in the country. 

@) Would it surprise you or do you know, in 
fact, that of -- see there are 3,291 receipts outstand- 


ing on November 15th. 

A Yes. 

fe) Do you know that cn November 13th when Mr. 
Berg spoke to the CEA he told the CEA that he knew 
DeAngelis owned at least 2,500 of those receipts based 
upon the information he learned when they called in 
‘all the receipts? 

A Yes. 

@) If Mr. DeAngelis owned at least 2,500 
of those receipts, they certainly couldn't be 
tendered by a short because he already owned them? 


A No. 
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gwrf 10 
0) If you subtract you will see on the total 
licensed capacity now -- now we are talking about the 


total of all the tanks assuming they were filled. 


There is a number here of 8,322. 


A Yes. 
Q That is 


capacity, assuming 


the total of all of this licensed 


there was oil -- 


A At that time that moment, yes. 
ie) On that day? 
A Yes. 
(@) If you subtract 2,500 from it, my math says 
to me ft get 5; 860. 
A Yes 
Q Is that right? 
A Yes. 
Q Now, Mr. DeAngelis had, you recall I have said 


to you on November 


14th, 5,400 contracts on that day. 


That is getting pretty close, isn't it? 
A Yes, it is getting pretty close. 
Q If Mr. DeAngelis ended up holding more con- 


tracts than the total capacity of. all the licensed 


warehouses, wouldn't that be a squeeze? 


A No, let me explain that to you. 


Q Please do. 
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A Not one of these locations, to the best of 


my knowledge, has ever licensed their total capacity. 
In other words, again, since you chose the first one, 
Anderson, Clayton has licensed a capacity of 500 
tank cars. It would be a very impractical thing for 
anybody to license their total capacity with the very 
possibility that they might end up having their whole -- 
nothing but these warehouse receipts, and their business 
would have to stop. The business is built on the turn- 
over. Sc they always have -- I would have to make a 
rough guess and say much, much more on licensed capacity 
than they have licensed. I can be borne out on that 
when this shows a total licensed capacity of 8,300 
tanks. Yet we know from statistics that the Continental 
Oil crop and the carryover was around 30,000 tanks. 

In other words, plenty of other tanks in 
the country within a matter of two days could readily 
be licensed. 
; Q Let me ask you a couple of questions on that, 
Mr. MacDonald. 

As I understand it, it is not all cottonseed 
oil that can be put in registered or licensed tanks and 


delivered on the Produce Exchange; isn't that right? 


A You mean it is what? 
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meet? 

A Round robin. 

@) Telephone calls? 

A No, I don't mean telephone calls. That 


4 


piece of paper would be taken to each board member's 


office and he would sign it. 

Q At that point did it go back to Mr. 
Berg or somebody in his office to send a formal 
notice to the applicant? 

A It went back to Mr. Berg's office and 
called him on the phone. Subsequently these are 
public knowledge posted on the bulletin board. 


QO When you say “these, what do you mean 
"these"? 


A A list such as this, the licensed 


warehouse capacity of each location. 


1@) It's not simply you, everybody knew? 
A Everybody, of course. 
Q I see. 


In any event, Mr. MacDonald, it takes 


time and there's some procedural steps and some paperwork 


by 


some 


involved in licensing a warehouse, isn't that right? 


A If that action was needed, that clock 


stopped. We can do it in a day, we can do it in 
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Did you do it in 
Qf 
A You're darn righ 
that required that to be don 
Ididn't ask you 
jid it in a matter of hours 
A There was never 
10) I see. 
How long did it 
A Go through the n 


would come in. If there wa 


a special meeting of the 
applicant didn't 


hold a meeting as soon as it 


members and aS soon as 

9 In any event, 
testimony 
oil and to refine 


additional 


houses and to 


matter of hours if 


Mr. 


license those warehouses, 


ad-direct 


a person comes 


in 


a matter of hours 


t we did 
e. 
if, I asked you 
in 1963. 

any reason. 
take in 1963? 
ormal 


channels, 


S a rush about 


indicate any rush whatever, 


was 


MacDonald, 


it and to put 


if there was 


an 


Lt; 


cottonseed products. 


for 


during 


yau 


application 


you call 


Eft the 


you would 


you could get a quorum. 


> 


convenient for the 


is it your 


that because of the ability of companies to get 


in ware- 


that you were 


not concerned about the threat of a squeeze by Mr. 


DeAngelis in November 1963? 


A No, because since you are limiting yourself 
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2 
H to December here. On November 14 they would have had each 
3 || . | 
better than a month to make delivery. ™n other [ 
4 i 
| | 
| words, you can deliver after trading ceases, and trading 
iH} | 
5 |i 
| | doesn't cease on the first of December, so it was a | 
6 | : ; 
matter of, going on memory now, approximately five 
ae 
i weeks. 
8 || : | 
l .@) On November 13, Mr. MacDonald, did you have | 
9 | ota 
| any opinion as to whether or not Allied was going to 
| i} 
| 10 || : 
|! stop buying ocntracts? 
; 2 Oe =o) - 
v A I had no opinion as to Allied, what he 5 
i } 
| 
12 | - 
i was or wasn't going to do. 
13 | 
fe) As far as you knew, Allied could iave 
| 
14 
continued to buy contracts on November 15 and November 
5 | 
18 and November 19; as far as you knew on November 14? 
1} | 
16 
A As long as he could deposit the funds 
| ( 
jy Aiea | ; B . | 
I| with Haupt and Haupt could deposit them with the 
! 
18 || $ 
i clearing house, of course he could. 
i 
19 Q Allied could have built its position 
20 : ; ‘ ane 
up in December oil even bigger, couldn't it? 
| 21 
A I would think so, yes. | 
22 ; 
Q If Allied had done that, didn't you think | 
\ 
23 
24 , 
that the shorts would have to scramble around, find | 
25 
| 
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AFTERNOON SESSION 


o] ns 


>. Be 
(In open court; tury present) 
THE COURT: Al? right, Br. Barris. 
Vv Mac» 0 8A ED resi.ed. 


NATION 


ir. MazNenald, you recall richt hefore 


for lunch we were still referring to the 


ne conversation that you had with Mr. 


1c9 


November S$? 


That is correct. 


Isn't it cerrect, Mr. MacDonald, that during 


111 Mr. Caldwell asked you whether or 


committee was at all concerned by the fact 


individual held more than 90 per cent of the 


of 


tha 


7 


the market? | 
Is that a question? | 
Yes. Isn't At correct that Mr. Caldwetli | 
| 

2? | 
No. 
Didn't you tel) Mr. Caldwell during 
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situation and that it was “Just a good opportunity 


for people who wantedto sell oil." 


A 
Q 
A 
and that it 


and had it, 


Yes, I said that to him. 


What did you mean by that, Mr. MacDonald? 


I meant that we had a very large surplus 


was a very good time for those who process 


tu sel? se. Just what it says there. I 


was referring to trade, not speculative. 


Q 


You weren't referring to the fact that the 


price was about to fall on the futures market, were ypu? 


A 


Q 


it? 


recali it? 


A 


No. I had no knowledge of it ecout to fall. 


Well, it was falling on the 14th, wasn't 


What day was that? 


That was a Thursday. 


I don’t recall a significant fall. 


nd ° was falling on the 15th, wasn't it? 


15 points or s« thing? 


I'm just asking what you recall. Do you 


Yes, 2 recall that on a Friday it was 


lower for the day, but not signicantly so. 


Q 


Do you recall having a second telephone 


conversation with Mr. Caldwell on November 15? 


w 
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Called whom? 


He called me. 


To the best of your recollection what dia 


you answered the phone? 


He told me that the undersecretary was 


and had advised him to call my attention to 


appropriate rule covering the CEA authority 


—" 


1 


exch 


n th 


iirected 


th 


general t 


en. 


anges. 


Did Mr. Caldwell direct ywur attention to 


Yes. 


he 


+ 


Ci 


at 


As best you can recall, what did Mr. Caldwell 


at regard? 

He said to me that the undersecretary had 
him to call my attention to that rule. 

Do you recall what the rule stated in 
erms? 


tL did recall dt then, ves. I knew 


I would have to do a little refreshing at 


minute, but I know what the gist of it was. 


What was the gist of it? 


The gist of it was that if we didn't -- 


carry out ur obligations to see an orderly 


ral 
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Market, it would go throuch a lot of those words, that 
they had the power to bring charges against us; and of 
course upon the charges being proven, they had a 
right. to suspend us for a spelled out length of time. 
I think that is about it, briefly. 

Q And that is what Mr. Caldwell tola you che 


assistant secretary of agriculture asked him to tell 


you, is that right? 


A Yes. 

fe) That was pretty serious, is that right? 
A There was no directive whatever. 

2) Did you view that as a serious event 


that Mr. Caldwell called you back to do this? 


A Not necessarily so. Do you mean that 


that was an indirect way of trying to put pressure 


on? I don't believe so. 


6) Do you recall anything else that was discussed 


during the second telephone converstation? 

A i don’t. I wouldn't say there wasn't 
any more, but it was a rather brief conversation. 

Q Following that second conversation on 
November 15 did you have any conversation with any 
other board member of the produce exchange and report 


to them what Mr. Caldwell had Just told you? 
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2 (9) Do you recall Mr. Berg telling you that he 

| 
3 had this conversation with Mr. Seitz? } 
4 A Ho, I de. not. 

| 
+) Q I take it you didn't direct Mr. Berg to 
6 call Mr. Seitz on that day? | 


I think you said Mr. Seitz called Mr. Berg. 


; No, 1f it was the other way around, I didn't. bia Mr. 
9 
; Berg call Mr. Seitz 
10 Q I am looking for that. 
1] (Pause.) 
12 Q You were quite right. It was Mr. Seitz 
13 who called Mr. Berg. 
14 A hat would only be logical. 
15 QO Okay. During confidential conversations 
16 with you on November 15th, Mr. MacDonald, did Berg 
17 make any suggestion to you that you ought to close the 
18 market? 
19 A Did who make it to me? 
| 
20 ) I'm sorry. I meant to say Caldwell. 
21 A No, he did not make any suggestion to close 
‘ 
22 Hy the market. 
23 @) Mr. MacDonald, I would like to refer you to 
— | 
A your 21-A testimony on December 27, 1965 at page 685. 
25 I will have ts start the question at 864: 
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i | 
2 | LN Mr. MacDonald, in view of what you can see 
| 
3 | as an imminent insolvency as of November 13th, why 
4 | lidn't you heed the advice of the CEA on the 14th and 
5 || 15th to close the market?" 
6 ! Then there are some questions about Mr. 
7 Anderson. Then it says: 
8 | “6 And I take it that Caldwell was a little more 
| 
9 || r : ‘ ; 
5 | affirmacive with you, he told you to: ‘close it. 
10 "A. Yes." 
| A No, sir. | 
12 so 
i Q Do you recall giving that testimony? 
| 
13 A I don't care what the record says. IT can 
14 $ ; ao 
tell you that is not tru. 
15 | fe) Is your memory better today, Mr. MacDonald, 
1} | 
16 H or was it better in December, 1965 about what happened 
Wo} during 1963? 
| | 
18 | A I didn't say anything about my memory. I 
| 
19 || said that record is not true. 
20 THE COURT: But the point is, Mr. Ma Donald, 
21 | is that he has asked you the question, and you have 
22 || to gi hi 
jive him an answer. 
23 
THR WITNESS: I did not get any suggestion 
| 
| 
o | 
“A | from Mr. Caldwell or order, rather -- 
25 || ; ;' 
i Q I think the :aestion is, was your memory better 
i 
| 
\| 
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han oday when we are talking about events 
place in 1963? 

I would assume it was better than. 

Mr. MacDonald, isn't it further correct that 
n you did not like Mr. Caldwell's suggestion 


se you thought the price was too high, on 
and 15th of November? 
he price had-nothing whatever to do with 


“4 


direct your attention to page 688 of your 


on December 27th, Mr. MacDonald. You testi- 


you remember the following questions and an- 


You didn't like the reason that you got 


Department of Agriculture? 


Yo, by no means.' 


I didn't like the what? 
Reason. 
I will let you read this over yourself. 


ALL Yight . And you didn't like the price 


th and the 14th as the price at which to close 


hat correct? 


The price I mentioned that when they wanted 


it out on that day it would have beer two 
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Or three cents higher. 
"0 That's right. 
"A And without reason. 
"0 I don't know why you Say without reason. 


Was it a fairer price to close you out on the 20th when 
the price dropped three or four cents? 
ws +es." 

Do you recall being asked those questions 
and giving those answers, Mr. MacDor.ald. 

MR. O'DONNELL: Your Honor, may the witness’ 
attention be called to the top of page 689 with respect 
to this same subject. 

THE WITNESS: Yes, and I think it should go 
through the period ahead of that. But if you want to 
bimit £t to thie). ££ wii? have to explain the reason. 

Q I will let you explain the reason in a second. 
I'm not trying to cut you off. I am just trying to ask 
you the question, whether that refreshes your recollec- 
tion whether you gave the answers to those questions 
in 1965, that in fact you thought the price was 
too high. And that is why you didn't like the Govern- 
ment's suggestion? 

A I don't recall mentioning the price, but it 


may well have been, I don't recall that at all. I do 
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thex parts of this. As I think, I'd have to 


I don't want to take up everybody's time 


I don't want to take your time uv either. 
But you don't disagree that you said that 


you; 
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1@) But your memory of the events of 1963 was 


better in December '65 than it is today; isn't that 
right? 

A And the other basis, people get older, their 
memory isn't what it was. 

0 No quarrel about that. Evervbody's memory 
would be better in '65 than it is today. 

A Yes. 

Q Mr. MacDonald, is it fair to Say that your 
concern about the market Situation on November 15th 
was based upon the CEA's concern rather than any other 
factors? 

A My concern was not the Same as they were 
fearful, and I think if you read that, it would be con- 
firmed, of a corner. I was not concerned about that 
there could be a corner. 

Also you read Mr. Caldwell's memos, it clearly 


indicates that that was his concern. 


@) Have you read Mr. Caldwell's memos? 
A What you said to me there. 
@) Passing that, I don't think you answered my 


question. 


My question was: 


Did you have any independent concern aside 
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é from the fact that the CEA called you and told you that | 
| 
3 they were concerned: | 
4 A I had -- yes, I had an independent concern, 
5 
6 wh a= . ie - 
¢ What was your concern? 
, A The way the market was acting. This is a 
8 : a m+ } 
neern that built up over many months. fhe heavy 
+ , ‘ : : , . 
; ex-pits, the change in the news, in the developments 
: 
10 it that time which very definitely changed the probab- 
il l1lities of a bull market. 
12 : a ray ’ ‘ 
ni ” 3 What conditions had occurred which changed 
13 
7 the probabilities of a bull market at that time 
14 
P p What occurred? 
1f 
@) Yes, e42. 
3 , ; 
le A I think, as I mentioned before, there was | 
VM a very influential factor called the expectation of 
S s . 2 c ° s : , 
ussian buying. I would say offhand in the beginning 
19 Tt wa 


[I was a minority of one who attended not to believe in 


As time wore on it became rather clear that 


ct 


here was not going to be at that time. That is 


23 the 


major change in the market factor. 


9 ° : : - 

2A Q When did that become clear, sir? 
| 

25 A | 


To athers, I would say offhand it was a matter | 
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of days. 
@) How did it become clear? Was there a press 


release or some event that occurred? 

A In other words, people had started because 
of the delay saying, well, they can't be that bad off 
if they can wait a couple of months to get something 
to feed their people. It can't be so urgent, so 
pressing. They would have time to negotiate a bargain. 
They weren't going to have to buy under pressure. I 
think when you put all these minor things together, 
it is not a press release; press gossip, yes. 

@) I see. 

As I recall your t timony of Friday I 
thought you said that many people assumed that Allied 
was acquiring oil because of these Russian rumors, 
to fulfill contracts with the Russians. 

A That is correct. There is the word assume 
in there. 

Q Yes. Of course, you and everybody else knew 
at that time whether or not we sola Oil or any other 
produce to the Russians required the approval of the 
President of the United States; isn't that right? 

A No, it is not right. Wot. at ail, no. We 


are not talking now about any Government program, we 
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@) Wouldn't that issue have been very important 
your assessment of whether DeAngelis could withstand 
iny further price declines? | 
A No, because if he had done the Russian 
business, he wouldn't have had the money in hand over- 
ight, therefore he would have had to have funds 
to irry him tor that langth of time. 
‘ oO you assume Mr. DeAngelis had a lot of 
Inds on hand on November 14 and 15? 
A [IT assume he had adequate funds to do business, 
2) I thought this morning you told me that you 
knew or at least Suspected that Allied was losing money 
in its business activities? 
A That has nothing to do with having 
adequate funds. If I have a million dollars and 1 
lose $100,000 of it, 1 Still have adequate funds, don’t 
[? 
} 
2) Yes, but I thought you told me this morning 
you believe that Allied had been ’osing money for two or 
three years on it export business? 
A I said it looked that way, when you broke | 
it down. But I also said I couldn't be sure that he 
was. He may have found some new factor. I didn't say 


SOUTHERN DI'iRICT COURT 


FOLEY .QUARE, NEW YORK. N.Y. — 


REPORTERS, U.S. COURTHOUSE 
791-1020 


“6lla 
| 
1 | 
i elr MacDonald-direct 1769] 
2 i ee 
that positively, I don't recall. } 
3 | , 
i] Q In any event, you did not undertake to 
‘. | 
| investigate Allied's financial condition on November 
5 | 
14th or 15th, dia you? | 
} | 
. | 
A Not a brand new investigation at that time, 
. 
no. 
8 | 
ie) On November 14 or 15 you knew Haupt was holding 
9 
| the large or a large proportion of Mr. DeAngelis' 
10 || 
futures concracts, didn't you? 
n jj 
| A Yes. | 
12 : | 
9) Did you on November 14 or 15 call in Haupt ' 
13 . tas | | ! 
and conduct an investigation of Haupt's financial 
14 || ah 
| ability. 
1} 
15 } / 
| A No, because I had presumed, from my 
16 || : , : 
i knowlec Je of Haupt, that they had adequate financing; ’ 
‘ 
17 || 
and that they I presum2d were prudent businessmen. 
18 
| Q And you also believed at that time, did 
i} 
19 || 
| you not, that as long as Haupt had anough money to | 
1] | 
20 ‘|I 
meet the margin calls, they didn't have any right 
21 | ' aa" 
| to worry aboutAllied's financial position, isn't that 
| 
22 
true? 
23 : 
A That is correct. We had to look to 
| 
4 | 
Haupt, not Allied. 
i 
25 | 
} Q So that if Haupt had money On November 14 or 
i 
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assume 


assumption 


| 
investigation. I think the answer is you 
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Allied didn't have any money, that was not 
[wish we could put that 2 little differently. 
L had no concern, our -Oncern was 


ve adequate financing,and with no indication 
That was your primary concern, though, 

That Haupt was protecting themselves, yes. 
Did you or did you ordre Mr. Berg on November 
call in Haupt and look at their books and 
had adequate financing or financial status? 


YOu just assumed that Haupt had a lot of 


I think a firm that has been in business 


"Ss as they have, you have every right to 


they were prudent businessmen ane knew 

re doing. I don't think that is a careless 
t that time. 

I didn't say careless or not -- 

But it sounds that way. 


I just asked whether you made assumption 


| = "aC VONnalad=-cross oN 
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2 || 
| did not conduct an investigation, you made an assumption. 
3 | 
i} A No, we did not. I think they only Fad 
4 : 
one a short time before that. 
5 
Oo Once the market started falling on November 
6 
14 and 15 and then it continued to fall on November 18, 
7 
Mr. MacDonald, you knew that Haupt Ould be required 
8 
to put up a good deal of money to meet the marain 
9 
calls, did you not? 
10 
A Yes. But I also presumed if the .rket 
ll | ; 3 : 
{| rose they were collecting points from the clearing 
12 | ; 
house. And they would only be putting backwhat they 
13 
got already. 
14 
.@) Did you know if Haupt had kept that money 
15 
in a bank account or anything, that they had been 
16 || 
collecting? 
17 
A Of course I wouldn't know what they did 
18 
i with the money. But again, I think I nave a reasonable 
19 | ; : 
right to that assumption that they had the funds that 
20 
they had already collected. 
21 | i . 
i Q Did you call them and ask them? 
22 | : > 
I} A No, I did not call them and ask them. 
23 || 
|} fe) Mr. MacDonald, there came a time, did there 
H 
| a : 
i} not, when you did call Mr. De Angelis in this period ~ 
2 | } 
| I am talking about? 
| 
} 
} 
i SOUTHERN DIsiRICT COURT REPORTERS, U.S. COURTHOUSE 
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Q There was talk going around,was there not, that 


Allied was on the ropes, financially that day; is 
that correct? 

A No, if it was, it must have been rumors. 
There is always talk in Wall Street. They love to talk. 
Perhaps the break allowed people to think everything 
accumulated here. Not that he would be in trouble on 


Tuesday or Wednesday, but sooner or later. 


@) In any event, you called Mr. DeAngelis? 
A Yes. 
Q Can you now as best you recall tell us what 


you said to him and what he said to you during that phone 
call? 

A I asked him how he stood, if the trend con- 
tinued downward, how much could he take. He did not 
tell me that at that time he was already preparing to 
file for bankruptcy. He did tell me he had about an 


eighth of a cent to go. 


Q And that would be 12-1/2 points? 
A That *s ciaht. 
12) Was there anything else disucssed during that 


conversation? 


A Yes, I teld him I was sorry. That was it. 


@) On the 19th there was a price limit imposed 


SOUTHERN DIS... ICT COURT REPORTERS, U.S. COURTHOL'S! 
FOLEY  %UARE, NEW YORK, N.Y. — 791-1020 


6l6a | 
| 
| 

1 eles 2 MacDonald-direct (1777 

2 reason. 

3 THE: COURT: ALL xvienre. 
| 
| 

4 ®) Who did you speak to on the 18th in this 
! 

5 onnection, imposing a 25 point limit? 


6 A I would have had to have spoken to Berg. 
, z @ Anybody else? 
| 
8 A Yes. If you will let me finish. | 
| 
9 ‘a Ty! 
¢ I'm sorry. 
10 A Harry Anderson. I don't recall beyond that, 
ll but I assume somebody must have spoken with -- I 
9 . P : : - ‘ 
= believe Mr. Vogel was the other signer of zt. 
13 2) Do you recall whether your telephone conversa- 
14 tion with DeAngelis came before or after your other 
15 telephone conversations that you just described? 
16 A We had already put the 25 point limit in, | 
17 so this call would have had to come after that. In 
18 the evening, I thought I said, around suppertime. 
19 fe) After your telephone conversation with 
20 DeAngelis did you call Mr. Anderson, Mr. Vogel or Mr. | 
21 Berg to tell them what had just transpired during your 
22 call with Mr. DeAngelis? 
23 A I had already previously -- wait a minute, 
| 
9 : ° P | 
24 you are talking about this round robin call. 
25 a) No. You had round robin calls, as I } 
| 
I} SOUTHERN DISi ICT COURT REPORTERS, US. COURTHOUSE 
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understand it? 


A Yes 

e) Then you spoke to Mr. DeAngelis? 

A That evening. 

@) He told you he could only take a 12-1/2 


cent drop -- 


THE COURT: 12-1/2 points. 


Q rm SOLELY « 12-172 point drop. What I am 


trying to get at, Mr. MacDonald, is following that call 


with Mr. DeAngelis did you then make any calls to 


Mr. Anderson, Mr. Vogel or Mr. Berg to tell them what 


Mr. DeAngelis had just told you? 


A I had called Mr. Berg. I did not call Mr. 


Vogel. There may have been calls during the night 


with Mr. Anderson. 


‘@) But in any event there was no change in the 


25 point price limit that was set for the 19th? 


A No, there couldn't be, 


(@) I would like to show you Plaintiff's Exhibit 


13-B for identification and ask if you can identify 


that document, Mr. MacDonald? 


A This is the paper. This is a copy of that 


piece of paper. 


@) That is a copy of which piece of paper? For 
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} 
2 MR. HARRTS: I offer this in evidence. 
3 MP. LIMAN: No objection on behalf of Mr. 
| 
4 ? ¢ | 
i) M , NNELL: No objecticn, your Honor. 
6 MR. MINNEROP: No objection on behalf of Mr. 
' Ander on. 
| 
8 ae i ' } 
Mi F I No objection. 
+] r ; 1D ‘ 2 
laintiff's Exhibit 13 received in 
10 t 1der ¢ ) | 
1] MR. LIMAN: Can thi document, your Honor, }t 
! 
12 , , : 
“ read to’ the jury I think again it doesn't make sense 
19 t h payer thrown into the record without the jury 
14 
A*t nowing what it is. 
19 MR. HARRIES Very Wed, 
16 (Mr. Harris read from Plaintiff's Exhibit 
| 
17 - in evidence to tlhe jury.) | 
18 : Mr. MacDonald, didn't you believe jt impor- 
19 tant for vou te communicate to Mr. Vogel and Mr. | 
| 
20 Anderson before they signed that document and imposed 
€ ~ = P : e + : , j 
21 4 5 point Limit on November 19th, that Mr. DeAngelis had 
| 
| 
22 4 } hat } la ; 9 ) 5 3 
- H you that he could only wit-hstand a 12<1/: point | 
} 
23 limit? | 
bil } 
| 
4 = - : ° > P ¢ 
re ot i What you mean to say is, did I think it impor- | 
' 
. . | 
tant to have then rescind this document? } 
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9 l ~ . b ake ‘ | 
wot A and impose some other linit; yes, sir. 
| | 
| 
S18 ; . 
1] A No, I did not think it so because asain | 
H 
4 I must remind you that we were not dealing directly 
3 with DeAngelis, we were dealing with Haupt. 
i 
: a 
6 | @) You assumed Haupt would nake up the differ- 
! 
7 i| ence when DeAngelis dropped out of the game, isn't that 
| | 
8 || | 
right.? 
| 
9 i A I assumed th:t since Haupt willingly and 
l | 4 
10 eagerly took th2 business, Haupt would have to meet its 
no | responsibilities. I would expect that I would. 
i 
12 || . | 
@) Isn't it further true that Haupt did meet 
13 its responsibilities until it went bankrupt? 
14 | E } 
A What is that? | 
I | MR. HARRIS: Strike that. | 
i] 
16 \| MR. O'DONNELL: The answer to that is no 
1 Hl anyway. | 
18 | , | 
I) C Let's get to Novemner 19th, Mr. MacDonal 
}| } 
i| 
19 You recall attending a meeting in the after- 
i 
20 Hi noon of November 19th sat which members of the New Fork 
\| 
21 Produce Exchange and the Executive Committee were present? 
| 
22 A Yes. | 
23 0] Do you recall that there were also people ‘ 
4 |I , , : 
from the Clearing Association Board of Directors 
25 present? 
| 
SOUTHERN DISii\ICT COURT REPORTERS, U.S. COURTHOUSE 
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7] 


“ asonahly close | 
| 
: | 
4 P \ . . } 
‘ However, they did not even think -- and this | 
| 
4 1s my recollection of what I think they said -- they | 
9 thoucl hey could weather it. Some of this would come 
6 9 7 
ter € ad arrived at the settlement ny es. | 
, et mé show you Plaintiff's Exhibit 13-A for 
fe! - . 
identi t ym and ask you f ou an recognize this 
9 
P| -umer Tt starts here 
) 4 
\ A vithous reading it all the wav through, yes 
: 1] T recognize it 
, ) 
l What is this document? 
* 13 p I ppose Ou would call 1t really a report 
14 ‘ : 
a m king o -nhe two ommittees with the representa- 
15 re f these two house 
6 p | 
' 16 2) And it is signed by Mr. BeErG, isn't Lt? | 
J | 
| 
17 é Vv, 
Yes } 
18 trae pater = ud Aas Pale a ar 
O And ne was present at that meeting, isn't 
19 that correct? | 
| 
20 A Tes. 
9 
21 ¢ I would like you to turn to page 2 


99 ; elm 
aad nere and read over this paragraph which is the third 
93 ; 
= full paragraph on the page, and then I want to ask you 
; 9, : | 
24 a question about that paragraph. 
ie ] <4 | 
“ A Yes. | 
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: ») Doesn't reading that over refresh your 
3 I recollection that after the discussion it was apparent 
i 
4 i to all present that if the market did not advance 
5 
substantially on the next day, that Tra Haupt would 
6 | undoubtedly be in default to the clearing house and 
| 
7 i] 
} that Williston & Beane would probably be in default? } 
g || 
i A Yes. 
9 | 
|| ) Thank you. 
i} 
10 | P ; , Sane. : - ae ergs 
ee Wasn't it further the consensus of the 
i | meeting, and I'm talking about the meeting on November 19th, | 
| 
12 | : ; : ed te | 
that the price would not go back up on the next day? 
| 
13 | A Allied had filed for bankruptcy that morning. 
14 i . }- - ~ ‘ P . a £5 
i T think that would be a reasonable exnectation. 
oe | 
15 | / (@) Right. Wasn't it at that point, when you knew 
| 
16 that not only was Allied out of the game but that Haupt 
i 
7 | ic 3 | 
| waS going into default the next day ~- wasn't it at that 
| 
18 || 
i] point that you closed the market? 
| | 
| 
19 | A Yes. 
20 I @) Wasn't that because you were afraid that 
| 
21 | Haupt's default would ultimately cause the bankruptcy 
22 ": . 
Or the great loss +. other clearing members and 
23 other trade houses? 
| 
aA | : , : 
A That was quite true, but the impelling 
25 || P 
7e@aton was the probable insolvency of I'aupt, and under 
SOUTHERN DIS: KICT COURT REPORTERS, U.S. COURTHOIIS! 
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9 ; 

- the rules, the way I read them, this would then become 


in overwhelming factor, almost force majeure, as you 


yuld sav, requiring us to close out the contract. 
- Prior to that date there was no -- this is 
6 ; 
fy Opinion --M valid reason to cut across the 
: egitimags a contract. 
a“ - “ . 
What is the force majeure that resulted from 
) 
faupt' impencing default, j 
10 , 
\ tr aian't ea that. I said the bankruptcy 
1] f Allied that Orning which woul pull Haunt down was 
12 ; 
the force, the major force, the overwhelming 
13 ; ‘ cath 
lrcumsta> 3] ooking beyond THet. wire suming nat Ira 
i4 / ‘ cr # : 1 an 
aupt had gone into bankruptcy prior to our settlement -- 
15 and I'm not a lawyer, but it is my opinicn that there 
16 ould be no settlement of those contracts. Isn't 
oa 
li ' i. aaa haeet 
40 I am a lawyer and I'm not sure. 
Q . . * 
19 A My opinion, a bankrupt party becomes an 
Dy) 
au estate 
| 
21 mise: ete és e ' Pe 
“ THE COURT: Mr. MacDonald, I'm afraid that 


you have to answer questions on the witness stand. I 


don't think you can ask them and expect any answers. 


9 | 
“A You are to give the answers. | 

| 
25 Scneae ; ee 


THE WITNESS: Abs FS, sly. 
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DeAngelis when he was the head of Gobel selling lard 
short in the west and buying fats in New York, that he 
got in trouble when he couldn't meet margin calls? 

A What was this he was doing? 

fe) I'm sorry. I went too fast. 

Tsn't it correct that Mr. LeAngelis when 
he was the hedd of Gobel was selling lard short in the 
west against fats that he was buying in the east and 
that he guessed the market wrong and couldn't meet the 
margin calls and that is why Gobel went bankrupt? 

A I con't know how veu know that, I don't, cer- 
tasAiy not from 1957. All I know is that he went into 
receivership. 

@) Did you have anv recollection in 1963 that 


that had to do with the futures market? 


A At that time then? 

0 Yes. 

A Yes, it had to do with the lard futures 
market. 

0 And he couldn't meet margin calls? 

A That I think was it, yes, but not limited 
to that. 
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9 
2 
rn “Ompany, which then wasthe Adolf Gobel] Company, was 
3 
tharged with receiving excess payments and delivering 
4 
ininspected goods to the federal school lunch program 
S 
ind as a result thereof Mr. DeAngelis paid the government 
6 
Over $10 )},000 in damages? 
7 
A I may have remembered that there were a 
~ 
ouple of items between him and the jovernment, one being 
Q 
the previous one that you mentioned and now this may have 
10 
been the other one. 
1] 
. [ think you said that you knew that Mr. 
12 
DeAngslis had been suspended by the Chicago Board 


of Trade during 1963, involved in a wash sale transaction? 
14 
A That is published. 
15 
QO You knew that? 
16 
A Yes. 
17 
MR. HARRIS: I'm sorry, your Honor. One 
18 
second. I think I may have almost completed this. 
19 
(Pause) 
20 
9) Did you know these facts that we have 
21 
just discussed that you said you knew in September 
22 | | 
of 1963 at or around the time that Mr. Berg spoke 
23 
to Mr. DeAngelis? 
4 | 
A Did I know all these facts? | 
! 
25 
(9) The ones you said you knew. Obviously the 
” 1] 
! 
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2 || | 
| ; 
3 i ’ : | 
@) And that action was approved at a board 
! 
4 meeting on October 3, 1963 at which you presided; isn't 
5 > 
that right? | 
6 
| A I know I approved and I know I presided. 
; I'm not sure of the date, but it should be right around 
8 | | 
} that time. 
| 
9 
MR. LIMAN: May the record reflect what 
10 | 
I! document is being shown to the witness, your Honor? 
1 | , AR ES ae 
MR. HARRIS: it's Exhibit 12, I think Gc, 
i 
iZ | , , 
your Honor, which are the minutes of the meeting of 
13 . 
October 3. 
14 |] : 
Q Is that correct? 
: 
5 A Yes. 
16 | ; 
} 2) Did that ever happen before, Mr. MacDonald, to 
17 || 4 ; 
your knowledge, that the warehouse receipts -- i 
18 
A Not to my knowledge, no. 
19 || 
Q It never happened during the time you had 
20 served as a member of the board of the produce | 
21 
exchange? 
22 
A No. 
| 
23 | 
; @) You had been a member of the board ofthe | 
2A 
i produce exchange for some years prior to "6s; Lrats ; 
2 | 
| that right? 
|| 
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9) 
r na \ ! gested iny ict O08 
; 
hat! . ght, hi otter lidn t say that 
j 
[am asking you, isn't that true, though 
5 
NO, it ] not tru 
6 
8) Okay. During the time you served on the 
‘ 
board f managers of the produce xchange fr 
| 
ral ears before 19¢€ jo y recall Mr Weinstein ¢« r 
9 
ing any her letters, official lette to the 
al 
produce ex anGe plaining yg ing market 
1] 
Indit 
12 
A No, 1 
13 
Bs HA v¢ further uestion 
14 
THE MURT Are you first ip? 
15 
ah... O43 NELL: Yes, I am, your Honor. 
16 ’ : 
THE COURT: I think we should take our re cess, 
17 ; 
then we will begin 4 S-examination, Ten minutes. 
18 ; 
(rhe jury lett the ourtro 
19 
(In open court; jury present) 
20 
CROSS-EXAMINATION 
21 
BY MEI ‘DONNI I 
22 | 
@) Mr. MacDonald, is t correct that prior 
, | 
23 
to 1963 you had spent your ent.ire business career 


in the commodities merket field? 


A Yes. 
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1 I elrG MucDonald-cros: (ana) 
i] 
| 
i 
2 | QO And is it correct that your business 
1] 
3 career prior to 1963 started in 1933? 
i] 
? 4 A Yes 
5 @) And that from 1933 to 1963 you bad been with 
| 
| 6 two firm: , snnett, which subsequently was merged 
‘ into imFont, and Fahnestock, is that correct? 
8 A Yes. 
9 QO 0d your career with respect to both firms 
10 had to ‘leo with commodity trans ‘tions, did it not 
! 
ll | Yes. 
| 12 2) And you were a partner in the Bennett firm 
13 and after it merged with duPont, in the duPont 
Tl 
14 firn, is that right? 
15 A That is correct. 
| 
6 | 8) And you were a commodities manager 
Vi manager of the comm :dities department for the 
18 | ~ ; - ; > 
Fahnestock firm, is that right? 
| 
19 | A That is correct. 
| © 
20 1] Q Did you continue with the Fahnestock firm 
21 after 1963 as manager of the commoditin department? 
2 A Yos, 
| 
23 I 12) And did you continue to occupy that positiw: 
24 in Fahnestock up until your retirement from th. firm 
25 


in 1961? 
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round figure. 


A Around 400. 
(@) When you served as a member of the Board of 
Managers during any of these terms, Mr. MacDonald, 


were you paid compensation of any sort by the Exchange 
for serving in that capacity? 

A No. 

(2) When you served as vice-president or 
president of the Exchange were you paid by any source 
for your services as vice-president or president? 

A No. 


Q The Board I believe in 1963 consisted of 


about 12 individuals, is that right, sir? 
A The Bo-rd of Managers? 
@) Yes. 
A 12 managers and three officers. 
16) Was the Board composed of any particular group 


Or grupings within the membership of the Exchange? 
; A Yes. Under the rules the entire Board would 


be 15 in total; were supposed to be fairly apportioned 


among the various trade groups on the Exchange. 


fe) What did some of thos: groups consist of? 
A Well, it was the grains trade, the steamship 
trade, the oils trade, pepper trade -- this would be 
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( S it fair to say tnat 
é tion kind of representation of the 
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A There was 1 informati 
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hip 
A The were not 
) What obl tion 1 vos, 
members of the New York Produce Excha 
knowledge? 
‘ A Members of the Exc 


including thg Board, had the 
the rules and regulations as 
writing on their election to 

2) They signed agreem 


Known aS agreements precedent 


there was a cro 
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rd of Mar jers 
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2 yes. 
| 
3 | @) And as an exporter of oils? 
, 4 | A Very definitely, for a considerable period of 
| 5 time. 
6 || 2) And aS an end processor? 
(a | A Yes. 
| 
8 2) And as a supplier of oils and fats for U. Ss 
| 
\| 
9 | United States Government programs? 
10‘! A Yes. 
1] Q And you knew Allied in 1963, did you not, sir, 
| 
| 
12 | to be representing itself throughout the year as a 
| 
13 i| hedger? 
i 
14 | A Yes. 
I 
15 | Q And you knew that it had so represented itself 
16 | to Haupt, had you not? 
17 | A Yes. 
i 
18 | Q With respect to Haupt; Ira Haupt & Co., 
| 
19 || that firm had been a member of the New York Produce 
20 Exchange to your knowledge, had it not, since sometime 
21 || in the 1940s? 
oo A To my knowledge, since, you might say I became 
23 active down there. 
2A ‘@) Did you know that also at the same time had 
25 
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War 2 because he was in service and he came with us 
after that. 

9) From the late 1940s, about 1947, he haa served 
as Managing director? 

A Somewhere in there, yes. 

Q He had performed Satisfactorily as far as 


you were concerned as managing director? 


A As far as I was concerned, very definitely. 
fe) Through all those years? 
A Yes. 


I might add here that since he was not under 
contract, every Board would have to be satisfied. rt 
wasn't just me exclusively. 

@) So each Board of Managers reappointed 
Mr. Berg as managing director, did they? 
A Each year at the Organization meeting. 
QO In 1963 how large a staff did the New 
York Produce Exchange have? 
: A At that time, to my knowledge, about 20 people. 
19) Can you tell us what the makeup of some of 
those 20 people were? 
A Yes. One of them would have been an assistant 
to Mr. Berg. 


Q Was that Mr. Winheim? 
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A Mr. Winheim, primarily in charge of the super- 
vision of the employees. There was another man that was 
the caller and in supervision of the employees 
1ix tly around the ring or on the juotati t boards. 

He ilso, I believe, acted as secretaty. 


I would say those three might be said to be the only 
ones that held significant positions. 
And the rest performed all of the Board 
marketing and clerical functions -- 
A Clerks, secretary, telephone operator, 
tatisti 5 
In 1963 you were familiar with a gentleman 


he name of Mr. Goldfogle, were you not? 

A Very much so, yes. 

'@) Was Mr. Goldfogle one of the managers, 
one of the men who was on the Board of Managers that year 
of the New York Produce Exc ange: 

A Mr. Goldfogle was a member of the Board of 
Managers. 
2) Was he a trader on the New York Produce 
Exchange representing Ira Haupt & Company? 

A He was. 

a) Had he been a member of the New York Produce 


Exchange for many, many years, perhaps as much as. 30 


SOUTHERN DisIRICT COURT REPORTERS, U.S COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


~ 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


a ae ee 


635a 


gwrf 9 MacDonald-cross {is22] 


Exchange Authority rebuffed Mr. Berg's request. 
Do you remember that? 

A 2. @Gi. 

@) What Mr. Berg was requesting at that time 
was this confidéntial information about traders' posi- 
tions; was it not? 

A That is correct. 

(9) And the Commodity Exchange Authority in 
July 1963 told him, did it not, that there was no need 


to supply him that information at that time? 


A That's right. There had to be a major reason 
to supply that information and they refused to supply it. 
@) Was that a reassuring or a disturbing 


factor used in July 1963 when Mr. Berg told you about 
that? 

A It was quite reassuring in view of the fact 
that they are charged also by Congress to look into any 
of these things, any happenings. And they are required 
“to follow up themselves or they themselves to turn 
it over to a Commodity Exchange for further action. 

Therefore, since none of that was done, I 
can tell you it was reassuring. 

0 The New York Produce Exchange Clearing 
Association is an institution completely separate 


from that of the New York Produce Exchange; is it not? 
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had complained to Mr. Berg, and Mr. Berg told him 
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that it was a clearing house matter, to see Mr. 


Weinstein, and I understand they also complained to Mr. 


Weinstein. I know of no other complaints. 


ie) Nonetheless, the scale up Margin was 


instituted by the association despite the Haupt complaint, 


is that right? 


A That is correct. 


Q Is it right, Mr. MacDonald, that following 
your meeting in late September 1963 on the subject of 
these letters that you had with Mr. Weinstein and Mr. 
Boyer, you never agin received any letter from the 
clearing association expressing any interest, concern 
or request of any kind cf you to do anything with 

respect to market conditions on the New York Produce 
Exchance? 


A No. 


Q In fact, Mr. MacDonald, would it be correct 


to say that up until the time you had Mr. Berg call 
the Commodity Exchange Authority on November 14, 1963 
do you recall doing that? 

A Yes. 

Q Up until November 14, 1963, throughout 


thewhole year 1963, up to that point in time, November 
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| in the fall of 1963? What did you fina? 
| 

A I discovered there was no apparent 
manipulation,no manipulation. I wouldn't even call it 
| no apparent. 
i} 

Q Let's stick with corners. I'm talking 

about corners. 
A What? 
Q I'm talking about corners now. 


What did you find, if anything, with 


respect to the subject of corners in the fall 


of 1963? 


A There was absolutely no corner whatever, 


and I can assure you very definitely that we would 


have shorts on our neck in droves if we even approached 


the point of a corner or perhaps even an unruly situation 


moving against their interest. 


fe) Did you have any complaints from shorts 


in the fall of 1963 that they were being cornered in 


some way with respect to the cottonseed oil market? 


A No complaint at all. 

Q Why were you so sure there was no possibility 
of a corner? Can you explain that to the Court and 
jury? 

A Yes, because there was an overwhelming 
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Very definitely. 
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3, that would be knwon as the visible 
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7A : 
Q | , P 
i Q Is it that 32 and a half thousand tank cars 
3 i] that would have to be concerned and controlled by one 
| 
| 4 person if there was going to be a corner? 7 
5 | A Certainly a vast majority of it would. 
| 
i] 
' 6 | Q And you had no complaints from anybody 
, throughout the fall of 1963, as I understand it, that 
8 | . . ; 
i] they were being required to scramble around to find some 
9 P : 
oil to fulfill contracts? 
10 eer ; ; 
| A No. No complaints, but no scramblinga. 
| 
ll | Q There was planty of oil around for everybody 
12 : : , : 
to satisfy the contracts, is that right? 
1 , 
. i A Right. 
14 ( , ; . 
Q With respect to the fall of 1963, again, 
1 Mr. MacDonald, did you look to see if therewas any 
16 || , : - p 
Squeeze of the cottonseed oil market in that year? 
17 ; 
A There was no squeeze at all, as was rather 
18 i obviously the market reaction, the market behavior, etc. 
19 H Q Who would be the people who would be 
2 || dqueezed, if there was one, the longs or the shorts? 
| 
21 A Well, with the term squecred, I have never 
22 ‘ 
| heard it used other than a short squeezed. 
23 , : ; 
Q Did you have any complaints’ from the shorts 
24 . 
in the fall of 1963 that they were being squeezed or 
| 
25 


unable to comply with their cc: tracts? 
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sre wasS any Manipulation or attempted manipulation 
ott eed o1l futures arket? 
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Lati y 
@) Why do you say that? 
By the action of the market itself and the 
sly 1utious buying of these broker 
@) If there were a price manipulation or 


ittempted price manipulation would you expect price 


it 

A [I would normally expect that there would 
efiection in prices, yes 

(@) Was there any price movement of any 


ic character of any kind, inthe fall of 1963? 


nN Oh 


here was no drastic disruption of the price 


>ture of the way you put it let's say in a market 


@) Isn't it a factthat in the fall of 1963 the 
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Q With respect to the price changes of 
fluctuations from day to day in the fall of 1963, did the 
Commodity Exchange Authority ever raise any question 
with you or Mr. Berg about that? 

A No, sir, they did not. And I would say 
in view of their close observation they would be the 
first one you would expect it from. 

Q Did the shorts during the fall of 1963 ag 
they paid ou: this variation margin to Ira Haupt and our 
longs maKe any complaints about price fluctuation? 

A No complaints whatever. 

Q And so your conclusion in the fall of 1963 
was that there was no price manipulation or attempted 
price manipulation, is that Fight; six? 


A No sign whatever of it. 
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knew deliveries in relation 
9r expressed as a percent of open interest on the 


lrst notice day were higher in 1963 than in 1962; do you 


» & - 
A I é itl thats. yes: 
Is that a meaningful statisti to Vou. of 
A Completely meaningless. It merely means 
t ercentage delivered of what is left over, you 
mi nt iy 
Is it a fact that the deliveries of cottonseed 
oil in satisfaction of contracts expressed in terms of 


per cent of transactions, total transactions on the 
Exchange in 1963 were in the two to three per cent 

A Certainly didn't exceed three per cent ona 
“Ontract that would be an ideal medium for delivery. 

9) Was there any reason why in the fall of 
1963 you would expect deliveries to be as hightas 
two to three per cent in cottonseed oil in relation 


to all of the transactions? 
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A Well, there was sort of a change in the times, 
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so that oil could be brought around to New York from 
Florida by water; Florida having by that time become 
the biggest cotton producing state. And that oil could 
move into the New York area. Once it did, it didn't 
have too many places to go, unless getting delivery 
into Lubbock, Texas somewhere, and moving it into a 
direction. So some of that oil I must say was brought 
around for purposes of delivery. Therefore that percentage 
figure might have been a little higher than you would 
expect. 

Q Therefore, it was the increasing volume of 
business on the east coast that led to the increase 
in the percentage, was it? 

A Yes. 

Q With respect to this increasing volume of 
ex-pits that you were asked about during 1963, as 
I understand it, you became interested in them in 1963 
because of the incrreased volume of them; is that right? 

A That* 6. right... 

e) Did you become concerned about them? Did 
they have any impact on price? 

A They had no impact on price at all that I 


could see. I was interested enough, I'd rather use 
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9) And is right that the members of the Exchange, 


the brokers, do not necessarily see the receipts trans- 
ferred by the principals in one of these ex-pit trans- 
actions? 

A We do not see it. 

(a) And is it also right that there is no connec- 
tion between the revalidation of the registered warehouse 
receipts that you have spoken about and ex-pit trans- 
actions? 

A No connection whatsoever. It was not done with 
any connection in mind at all. 

9) Will you tell the Court and the jury again 
why the New York Produce Exchange did decide to have 
warehouse receipts revalidated? 

A Yes, Many of them had been around due to 
a surplus for a number of years, since I think I mentioned 
before they are really a bearer certificate. They are 
not registered in any person's name. Storage was 
accumulating and not being paid to the warehouse. 

SO our purpose n calling them in was to make sure, 

number one, that they were still there, still Valid, stiiiz 
legitimate, and then turn eround and make sure there 

was oil in the warehouses behind those receipts. 


In other words, I think it was something, as 
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2 | 
i} to your knowledge, in cottonseed oil? 
3 || 
l A There were considerable numbers of bullish 
| 
4 . : . : 
factors in the whole fatsand oils picture. There 
5 | 
waS an indicated sharp pickup coming inthe export 
6 
} business at sometime in the future, possibly in the 
at 
springtime. 
~ | 
e) Was there a program at that time known as | 
9 
the food for peace program, sir? 
10 | 
A Yes, there was. 
i 
ll : P . : 
2) Was that a bullish factor? 
12 
A Very positively. 
13 
QO Was there the Russian rumors or Russian 
14 ; ; 
purchase of oil, that you told us about? 
15 || be 4 08. é 
| A That was a factor, a very definite factor. 
16 || 
e) There were a lot of people who believed 
yf 
i| that there would be a purchase by Russia of oil in 
|| 
18 || ' 
{| the fall of 1963, were there not? ; 
| 
| 
| 
19 || , ees 
A I'd say a vast majority. | 
20 || 
H @) You were almost a minority of one on that 
21 
i subject, were you not, sir? 
i 
22 |i 
! A That is correct. 
23 || ; 
| .@) Were there rumors of other exports to foreign 
1] 
a | | 
i} countries in the fall of 1963? 
25 | | 
! A Yes. In addition to the food for peace 
| 
| | 
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number one, of course, to prevent any panic, any rumors 
Or fear or curiosity on the part of the whole trdde. 

@) Was it considered by you better at that time 
and more crderly for these positions of traders to be 
obtained by the members, the brokerage houses from 
their customers, than for you as president of the 
Exchange, or Mr. Berg as managing director of the 
Exchange to seek any such information? 

A Very definitely, because if I had called them 
as the president of the Exchange, it would certainly do 
more than just arouse their curiosity. It could very 
well lead to what we might term panic trading in the 
market. 
re) And panic trading in the market is something 
that is not desirable for an orderly market, isn't 
that so? 

A By no means. 

‘@) You also wanted the Control Committee to get 
the names of the brokerage houses? 

A That is: correct. 

9) The brokerage houses that had the various posi- 
tions of the various traders? 

A Yes. And the point is that they could 


approach their customers on a much “ore personal basis, 
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Cc 
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0 
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oth 


there, let's say 


it, to liquidate. 


to what level, 


voluntary liquida- 


xchange is not an 


been done many times on many exchanges, 


efinitely. 


n has been made of 


Committee that was appointed 


sent out 


20, 1963 


there so 
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I 
2 ! Did he tell you that the Secretary of Agri- 
i 
3 | culture wanted to close the market on Friday, November 
| | 
i} 
| | 
4 | 15th? | 
) A [There was no mention of closing the market. 
6 9] The subject was never mentioned in either of 
7 these calls by Mr. Caldwell, was it? 
8 A No, sir. 
9 @) Did he ever tell you that Ira Haupt wanted 
10 the market closed on Friday, November 5th? 
° ll | A No. 
| | 
12 || (2) Did Ira Haupt ever tell you it wanted the 
| 
13 market closed on November 15th? 
| A No. 
a , : 
15 (@) Did anybody tell you or even mention to you 
i| 
16 | the possibility of closing the market on November 15th? | 
i| 
! } 
17 | A No. 
| 
18 | O With respect to this message that Mr. Caldwell 
| 
19 | told you the Secretary of Agriculture wanted you to 
20 |} receive, did he say that there was any occasion for any 
i} 
21 | kind of action by the Commodity Exchange Authority 
22 | against the New York Produce Exchange for its conduct? 
| 
23 P No. My assumption would be that in telling 
| 
. | 
24 I me to read that, he just wanted me to be posted, to 
| 
HI ‘ 
25 HI know. As I gay, a lot of rules, one of them might 
| 
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In that period, very definitely, yes. 


Was that a letter that was discounting the 


lat had existed up to that point with respect to 


Yl g 
rt v 
Was tha a letter which could have some down- 
| 
t on the irket? | 
: a . ‘ | 
Very disproportionate effect, ves. 


Were there also rumors at that time, Mr 
» with respect to whether or not Haupt was 
Oo continue to purchase for Allied? 

There was a rumor that Haupt had rejected 
de for Allied on that day. 

Was that again a factor which could lead the 
little bit downward in a gradual way? 

Very positively. 

When that 25 point limit was imposed during 
ess hours of Monday, November 18th, who did the 


limit benefit, if anybody, the longs or the 


Well, very obviously the longs. 


That is correct. 
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that meeting you and the others present t 


how much money would be returned to 


clearing association on the basis of 


mi ey 


A Yes. I told them that we 


them 


the 


approximately three and a half Million do 


re) And that was to come from the 


Margin that Haupt had on deposit with the 


association after deducting the amounts t 


for variation margin; is that right? 


A That's correct. 
Q Did Haupt object to that? 
A No. Haupt was very grateful 


Gor] 


Old Haupt 


from the 


prices that you had 


would return 


liars. 


original 


clearing 


hat were 


and they 


required 


assured 


me that our actions had saved them not from suspension 


under the 20 for 1 rule, but that it had saved them 
from bankruptcy. 
Q Did they tell you at that time that by 


reason of the action taken by the board of the New York 


Produce Exchange or its executive committee, 


that they 


would not have to go into bankruptcy or be insolvent 
and could continue in business? 
A They toldme that. 
(@) And they were very grateful about the action 


taken by the New York Produce Exchange; were they not? 
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Extremely so because I 


made an equitable sett 


were concerned, and we 


for a pound of flesh. 
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A Prior to the date that we closed the market 
there was no overwhelming factor; there was in essence 
no reason to in view of the fact that we are empowered, 
if a step of that kind becomes necessary, to reach 
a fair settlement, but prior to that we must have a 
reason tu do so, a real reason. Not an imagined one. 

fe) And you had no real reason, I take it 
from what you are saying, until you were informed of the 
Allied bankruptcy and the statements from Ira Haupt 
that they could stand no further Price declines, is thet 
correct? 

A That is correct. 

Q That occurred on Noveinper 19 and you closed the 
exchange on November 20, is that right? 

A That is correct. 

Q Was there any injury to the New York Produce 


Exchange hy reason of the action that you took on 


November 19 and 20? 


A Was there any what? 

Q Any injury to the New York Produce Exchange? 

A An injury to the exch3nae in the sense that 
that was the beginning of the end. The members, 
natura’ly -- it was an emotional thing. The exchange 


was over a hundred years old, it had always been considered 
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ynorable, and yet all of that tradition, all of that 


The exchange was closed. That finished it. 


Is it a tact that thereafter the shorts 


were not willing to do business on the exchange because 


hey had not been able to reap the benefit of their 


A They apparently took the position that 


the produce exchange contract was not a contract. 


myndition that it had been in prior to this time? 


onor of years and years, respect, went down the drain. 


3 take any action to try to keep the exchange in the 


( So subsequent to November 20 did you and Mr. 


MR. HARRIS: Objection, your Honor. 

THE COURT: The objextion is sustained. You 
are talking about action that was taken after November 
20th? 

MR. O'DONNELL: Yes, yo Honor ,. to try to get 
the exchange resuscitated. With respect to our 
counts claim, I thought that was appropriate. 

THE COURT: No, I don't see that, Mr. 
O'Donnell. I will sustain the objection. 

Q In any event, as I understand it the exchange 


is now closed and has been for some time? 


A That is correct. 
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re) Between November 20, 1963 andthe time of 
its closing it never had any kind of volume of 
trading on it worth talking about, did it? 

A Nominal. 

QO In these minutes there is reference to 
possible litigation against the exchange if the market 
were closed, do you recall that? 

A Very definitely. 

Q Was that litigation Litigation that was 
anticipated would be brought by the iong side of the 


market or the short side of the market? 


A The short side. 


QO Mr. MacDonald, you told us at the outset that 


you had never traded for your own account with respect 


to ommodity futures, is that right, sir? 


A That ts correct. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. NY -— 791-1020 


6 


GQ 


who 


we 


bes 


and 


3 MacDonald-cross [1892 


A Let me explain this. The purpose of elect- 
a person from the grain trade, from this trade, 


that trade, was a fair apportionment, but once 


were elected and once they sat at that Board of 
gers table, they were not representatives of the 
n, Oil trade, they were representatives of the 

uce Exchange. They were representatives of the 


in trade simply as experts who could advise the 


Y 
3 


1 


i 


a 


t 


They were, however, essentially and basically 


esentatives of the Produce Exchang 


@) What did you expect Harold Vogel to bring 
his Board of Managers in the way of qualities? 
A The same as I would expect of anyone, their 


-~range experience in the business, knowledge of it, 
Ley. We always hope, eveu though an exchange -- 

S made up of people, we are all human. Nevertheless, 
lways try to get the best on that Board, and the 

-- I think we did reasonably well at it, 


I considered it a great sacrifice on the part of any 


people. 


Q Did you give Harnld Vogei assignments from 


time to time? 


A I don't recall that we had any situations that 
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came up, Certainly if there was, we had done that 


in the past. 


19) Did you find him to be a consciencious Board 
member? 

A Very definitely. 

(9) Did you expect your Board members to bring 


independance to their responsibilities? 


A Oh, certainly. They weren't elected as rubber- 
stamps. 
Q Did you find that Harold Vogel spoke his mind 


at Board meetings? 
A Very, very definitely. Sometimes very lowly. 
I considered him quite an executive. 
hat you would go to the floor 
of the Exchange from time to time and that you would 
pick up what may be called as trade or floor gossip 
about Allied's activities. Do you recall that testimony? 
A Yes. 
Q Did you ever report any of that gossip 
Or rumors to Harold Vogel? 
A r Gon’ think so. I think my meetings 
with Harold, because of being in different ends of the 


business, would be pretty much Board room discussions and 


meetings. 
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the business, what do you mean? 


A He, let's say, was in the office, an 


tive of the grain firm, and I was with a brokerae 


house. 


When you say "being in different ends 


of 


execu- 


You testified that in July of 1963 Mr. Berg 


had a conversation with the CEA which dealt with an 


sffort to get information on Allied's position and the 


CEA wouldn't give it saying there was no need t 


Do you remember that testimony? 


A That is correct. 


‘e) Am I correct that you saw no reason to 


report that conversation to Harold Vogel? 


A i @id not. 
@) Then you testified that at your instructions 


Mr. Berg had some conversations with Ira Haupt & 


Co. and Haupt said they knew what they were doing and 


were a hedger. 


Did you see any reason to report that 


conversation to Harold Vogel? 


A No. If there was anything Significant, 


I certainly would have. 


2) You testified also that you spoke to 


Goldfogle who haé Haupt's wire on the flocr dnd 
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And the same is true, is 


well; am I correct? 


during 


nat is correct 


Mr. O'Donnell asked you whether, to the best 


knowledge, Allied held itself 


this period. 


Rt 


sations with the CEA during this 
the 18t Whenever they took 
yr t report that to Myr \ jel, 

h » - Saw no reason 

pn i the same 1 true of you 
Angeli im the 8th: is. that or 

hat 1S correct 

And that is true of other b« 


© 


not, of your 


period of the 


| 


ri yht 

r conversation 
ect? 

oerd members 


ue 


as a hedger 


Do you remember that question? 


Yes 


I am not interested in what 


itself to be, I want to know what Haupt 


Allied to be. 


Vla 


t 


Mr. 


A 


Did Haupt represent to the 


Berg that Allied, its customers, 


They did. 


Allied represented 


r 


epresented 


Produce Exchange 


was a hedger? 


You have been in this business a long time. 


Can you tell me what you 


as 


a 


commodities 
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broker would do to satisfy yourself that an account was 
a hedger, particularly if it was a significant account, 
before you represented that the account was a hedger to 


> 


an exchange? 


A 1 would do very definitely satisfy myself -- 
after all, it's my money that is involved -- totally 
and completely. I would want absolute proof. I would 
also keep a running ch -k on them through credit 


reports. 

@) Have you on occasion yourself actually gone 
down to count physical commodities and records and so 
forth of a customer to be sure he was a hedger? 

A In the old days you might say we counted the 
inventory, yes. 


fe) Did you trust Haupt when Haupt represented 


that Allied was a hedger? 


A Haupt was an old line firm. They were 
unquestionably in the business before I was. They 
had a reputation. I had no reason whatever to think 


that Haupt through ignorance or anything else would 


not do the proper followup. 


Q I want to ask you some information about 
this meeting of the board on November 14 which my client, 
Mr. Vogel, didn't attend. 
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} A fr wouldn't have any way of knowing who the 
j buyer was. I mean, the unltimate buyer 
t a fact that at that meet:ing Harold 
6 Vogel never discussed his wn company's elf-interest?2 | 
7 Never discussed his own ompany at all. 
5 And you understood, did yc not, thac in 
9 closing the market you would be taking away the hedge 
10 that companies engaged in the business had secured on 
11 that market 
| 
9 S Far S any shor 1 s hedged > wer 
12 A So far aS any short was hedged, we were | 
13 removing his hedge protection, yes. 
‘ ‘ ' 
14 ¢ This was a serious stey 
| 
| 
15 A It would be particularly true of the smaller | 
| 
| 
16 Processor, who after all, he would have bank loans and 
! 
17 the size of the loan would depend. on whether he was 
18 hedged or not. | 
19 Q You said that you were thanked by the Haupt 
20 representatives for taking this action and that they | 
21 then sent a letter expressing this gratitude. Do 


you remember that testimony? | 

23 I A I do remember that. 
| 

a4 || @) I'd like the record to have the actual docu- 


ments. r the letter you are talking about a letter 


| 
| 
| 
os 
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in evidence.) 
(Mr. Liman read to the jury from 
Exhibit 106 in evidence.) 
BY MF LIMAN: 


Mr. MacDunald, 


On November 19th when you were ‘going through 
the agonies of this decision whether to close the Exchange, 
did you have a man there by the name of Professor 
Dahl with his overhead projector and curves and graphs 
telling you what to do? 

A Somebody called what? 
re) Dahl? Did you ever hear of him, Professor 
Dahl? 
A I wish there was at that time. 
MR. LIMAN: I have no further questions. 
THE COURT: Mr. Fryer. 
CROSS EXAMINATION 
BY MR. FRYER: 
1@) I have a very few questions about my client 
Walter Klein. 
A Thank you. 
Qo Was he elected to the Board as a representative 


of the oil trade? 


A No. 
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A es 
They stayed there and watched and assisted? 
A They dian'’t aesist 
Rut they w-“‘cl. while the people figured ou 
the money 
A ‘ ‘ as I said, we told tkrem what 
they were going 1 
12) You are sure of that? 
A Very sure of that. 
@) Thank you, Mr. MacDonald. 
Do you recall how the final settlement price 


was determined on the night of NOvember 19, Mr. 


A Yes. 
.@) Can you describe how it was determined? 
A Yes. What we basically did was take our 


closing prices, the soybean oil closing prices, which 


had no limitation on that, and then what had been 


the prevailing difference between the two oils 


back over a reasonable period of time, say two weeks. 


1 will explain that to you. If the cottonseed oil 


had been selling a an average of 250 points over 


soybean oil, e noat had ruled through thatperiod, 


you see, that was the basis of taking the closings on 


soybean oil, approximately so, adding the differential 
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Onto it to arrive at the close of the cottonseed oil. 

In other wordd, not to pick a figure out of the air, but to | 

pick something that was practical and fair to both sides. 
oO That is becauSe soybean oil futures and 


cottonseed oil futures historically ran in generally 


the same direction? There was a relationship -- 
A ey went to the same direction at all times. 
@) What you did on the 19th, you figured out | 


by comparing what happened to soybean oil what would have 
happened to cottonseed oil futures prices had the 25 
point limit not be imposed? 

A That is correct. 

oO Then you settled the contracts aS approximately 
that price; ten’ t. that. right? 

A Yes. 

(@) I believe you told Mr. Liman that the drory 
in settling price on November 14, 15 and 18 totalled 


about 1.27 points. 


A Yes. 


@) That was the three-day drop up through 


November 18? 


A Yes. 


QO Then, of course, on the 19th it dropped .25? 


Yes. 
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Q Fen’ t= it a fact that you then settled the 
price on the night of the 19th by dropping it down 


another 1.15 points? 


A Yes, becauSe that would be what, soybean oil 


had dropped; do you understand me? I said that we 
took the price of soybean oil then, which did not 
have a 200 point -- didn't have a 25 point limit on 
Lt We took what might have happened in cottonseed 
oil had there not been a 25 point limit. 


12) So when you got done settling the price 


of the December future over the period November 14 to the 


closeout, it dropped 267 peints, isn't that right? 


A It dropped 267 points in a total of four days 


trading. In other words, it dropped somewhat over 


one day's possible fluctuation. 


Q So the answer is yes to my question? 
A Yes. 
Q And the other months were also settled 


so that the total changeover for the four-day period 
was about 250 points? 

A Yes. We took the formula individually 
on each month. 

Q So that in effect what you did was you 


wiped out the effect of imposing the 25-point limit on 
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settlement. 


Oo be -@ fair 


Did that bring the price of 


down to 


Lily? 


Tr. @béan*t set a price. limit: at 


mind or any other way as 


that time. 


You recall yesterday telling 


price was too high on November 


Yes but I didn't say how 


, 


I appreciate that. 


Yes. 
With phone 


regard to yur 


vember 18 when he told 


v2 a halt point drop <-- 


At that time you had 


any 


to where 


you that he 


longs, was 


anybody. 


cottonseed 


it should have 


time 


me thatyou 


14; Een t 


too high. 


Call with: Mr. 


could 


reason to believe 
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that the market would drop more the next day, didn't 


you? 

A I had a feeling that it would. 

Q Did you call anybody at Ira Haupt & Company 
after speaking to Mr. DeAngelis and tell him that their 
customer was about to go bankrupt and not be able to 
meet the payments? 

A No, I didn't think that was necessary. 

Q Mr. Liman asked you some questions akvut 
the conversation Mr. Berg had with Mr. DeAngelis, the 
conversation you had with Mr. DeAngelis, and asked you 
whether youhad told Harold Vogel, and you said you 
didn't think it was necessary, as I recall, is that 
right? 

A That is correct. 

Q Mr. Berg had a telephone conversation with 
Mr. DeAngelis after their meeting in. September, isn't 
that right? 

A Yes. 

.¢) And wasn't that telephone conversation to 
find out why Mr. DeAngelis hadn't reduced his position 


when he had promised to do so at the meeting with Mr. 


Berg? 


That's correct. 
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not 
He reported 
At that 
that Myr DeAngelis said, 
position because I have 
A As I recall 
say he had increased, wh 


and he had a reason for 


2) At the time 


didn't believe that stor 


A I would say 


his word or that. I me 


preferred that he told u 


no way to force him ‘t ac 
Q Did you try 


on that subject? 


A Did we cail 
ie) Did you try, 
A No, I did no 
Q Did you repo 
had told M:.. Berg he wou 
did not reduce his posit 


conversation 


MacDonald-redirect {193 3 


te) 
xe) 
O° 
a 
leg 
+) 
Q 


Mr. DeAngelis andr 


ing that conversation, did he 


to me, yes. 


did Mr. Berg tell you 


Ww 1, I didn't reduce my 


some large export orders? 


it now, he said he had, yes, 


ether it was export or not, 


not reducing. 
Mr Berg told you that, you 
y, aid you? 


than just 


an, I would -- I would have 


s what he had, but there was 
) SO 
and get any more information 


him again? 


Mr. MacDonald? 


© taik. ta. him. 


rt the fact that Mr. DeAngelis 


1d reduce his position, then 


ion, and made upwhat you 
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elrS5 MacDonald-redirect 


thought was a story that was not true, 
that information to Mr. Vogel or Mr. 
A I didn't say I thought he 


I said I wasn't inclined to believe it. 


report it to Mr. Vogel and Mr. Klein, 
Q You didn't think that was 
A Not to report to them, no. 


I specified before, then it would 


board. 
e; Did you believe that 
Vogel as president had to be tolad 
A No, I wouldn't have, 


preferred, if one thing I ha@ 
board, I could tell alhi.. 

(e) Mr. Liman and you 
and I believe you said he was 


partner of Haupt? 


A Yes. 

o Did he become a partner of 
A Haupt went bankrupt 

Q So he didn't? 

A He didn't. There was no 
Q When you told us that you 


knew the situation at Haupt, 


have 


everything you told Mr. 


did you report 


Klein? 


made up a story. 


tr 412 not 


no. 


vegy important? 


As I thought 


to be the entire 


to the entire board? 


bat I 


to tell 


would have 


one member of the 


discussed Mr. Goldfogle, 


scheduled to become a 


was that 
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and that they didn't think anything was wrong, is 
that ra ht 
A THaAL’ Ss. CIGKt. 
it wa an assumption on your part, wa: 
it ae 
A Yes. 


1idn't you, Mr. M:-cDonald? 


You u..umed that Haupt had a lot of money i 


the fall of 1963, is that right? 


A That Haupt had it? 

2) Haupt had a lot of money. 

A That was not an assumption. 

0 I thought you told me yesterday you never 


made an investigation of Haupt's financial condition? 

A I said what 
@) Didn't you Say yesterday that you never ma 
investigation of Haupt's financial condition? 

A TRat: L868) COFTSECct. But the New York Stock 
Exchange requires every firm to make available its 
last financial statement to any customer, any pro- 
spective customer. All exchanges require a firm to 
file a financial statement. It was no assumption. 


e) Do you know wher Haupt filed its financial 
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eizct 3 MacDonald-redirect [:94.\ 


statement with the New York Stock Exchange? 
A I know that they did, yes. 
(@) No, when in 1963. 
A I could have walked into Haupt's office and 


Said I would like to be a cus.omer, would you give me 


a financial statement. There was no assumption. 
Q Did you do that? 
A I didn't have to. They sent one to the 


Exchange. 


@) The Produce Exchange? 

A Yes. 

Q Did you look at it? 

A Yes, I had a rough idea then of -- let me 


say I looked at the assets and’ the liabilities. 
(9) Do you know what the date of that financial 


statement was? 


A No, but I believe it was comparatively 
recent. 
QO So in November, 1963 it is your testimony 


that you knew Haupt had a lot of money, is that right? 


A I knew how much, roughly how much money they 
had. 

Q How much was that? 

A I tnink it was about seven and a half million, 


| 
| 
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1 / 
l i elrf 4 MacDonald-redirect {1945] 
1] — 
2 | give or take a half a million. 
| 
3 ii Q You told me yesterday that you assumed that 
4 ! Tino DeAngelis was acquiring futures in anticipation 
|| 
5 || of a Russian deal, isn't that right? 
i ‘ Yr i : a : 
6} A That's rigqnt. Among other reasons, 
7 | fe) What other reasons did you think he was acquir- 
8 i ing futures contracts? 
9 | A For his ongoing business. 
i] 
10 i a) And I think you told us that ycu assumed 
i 
11 | that Haupt had a good deal of knowledge reyzarding their 
it 
|| 
12 customer, Mr. DeAngelis? 
| 
13 |} A A good deal of what? 
| 
| 
14 (9) Knowledge regarding the activities of its 
i 
1} 
15 | customer, Mr. DeAngelis. 
y 
16 || A That's right. 
yw 4 @) I think you also told us that you assumed 
18 || Mr. DeAngelis and his company were hedging in 1963? 
19 A Yes. 
i] 
20 9) You also told us that you assumed that there 
i 
| , F : ‘ 
21 waS no manipulation of the market going on in 1963, 
22 that you could see? 
23 A I had satisfied myself that there was none. 
2A (@) How did you satisfy yourself that there was 
25 none, sir? 
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Yes. 

If the longs don't want to accept delivery ° 
and start selling off, isn’t it correct that the price 
tends to fall? 

The longs in total, in other words, if there 
were 100 deliveries and the receivers of those 100 
deliveries decided to liquidate them, it would put 
pressure on prices and it would sell off in the absence 
of something else. 

However, if there were 100 lots delivered 
and 50 were promptly stopped, the trend of the market 
would probably be upward. That is why I asked you the 
total. 

Q This was the next part of the question. BI 
the longs, on the other hand, instead of trying to 
sell off, if the oldest long stops the delivery and 
the next oldest stops, this is read as a bullish sign, 
ent: Lt? 

A That would indicate a demand for the commodity. 
It would be a positive factor. 

e) You knew in 1963, did you not, that some of 
the warehouse receipts involved in the large ex-pit 
trades that were going on were warehouse receipts 


that had been or were delivered on the Produce Exchange? 


MacDonald-redirect (rosi) 


Yes. If it is a warehouse receipt in circu- 


lation it would have been delivered on the Produce 


Exchange at some time. 
Q And you knew, did you not, that one of the 


reasons for these ex-pits, or you believed, did you 


not, that one of the reasons for these ex-pits was to 
help finance the longs taking delivery of the receipts? 
A Yes. And that is a business practice, 


@) And you knew, of course, that one of the big 


longs, I forget what percentage he had, was: Mr. DeAngelis? 
A Yes. 
Let me get that straight. 
You knew that Mr.-DeAngelis, among others, 
was engaging in ex-pit trading as a way of financing 
his acceptance of delivery? 


A That is correct. 


fe) And therefore he was choosing the alternative 


of accepting deliveries, rether than selling of his 


long position? 


A Yes. 


Q And if he had sold off his long position the 


market would have gone down, isn't that right, or could 


very well have gone down? 


A Let's say it could have been a factor. If 
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meeting? 


A 


there was a third party there, and I just presumed since 


I didn't even know Mr. Forti by sight and 


he was sitting with them that it was one of the Haupt 
group. That is all I know up tec this day as to why 

Q- I take it then Mr. Forti didn't participate 
in the meeting in any meaningful way as you can 
recall? 

A If he participated I would have perhaps 
known he wasn't one of the Haupt people. 

(9) Mr. MacDonald, let's go back just briefly again 
to the.Control Committee and the meeting of November 
14th. 

I believe you testified this morning, Mr. 
MacDonald, that cne of the reasons that the Control 


Committee was appointed was to prevent panic. 


A Yes. 
2) I believe you further said -- 
A The Control Committee rather than having the 


whole Board of Managers @o it. That tas not the purpose 
of the appointment of a Control Comm’ttee. 
(a) Okay. I appreciate that. 


Then i Delieve you further said that if 
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you had called the clearing members yourself as 


president of the Exchange, that that would have caused 
panic in the market. 

A t'- think -So, A request for positions is 
a comparatively mal thing on all exchanges. It 
wouldn't cause much concern at all. 

@) Would that have been true had Mr. Berg done 
the calling? 

A What? 

(@) Would that have been true, namely, that it 
would have caused a panic in the market, if Mr. Berg 
had done the calling? 

A Probably, Dut to a much lesser extent. There 
again we would come -- that is part of his job. Tf it 
would be done, that would normally be the way it was 
done. 

fe) Tf the Board of Managers had resolved on 
November 14th that Mr. Berg shouid call everyone, you 


still think there was a danger of a panic in the 


market? 
A I think so, yes. 
& Whereas if you write a letter then there is 


no danger of a panic in the market? 


A No, because it is customary. It is a standard 
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gwrf 39 MacDonald-redirect 
thing to do. It wouldn't cause as much, no. The 
appointment of the Control Committee would be the 
thing that would -- 

Wait a minute. It was a standard thing 


appoint a Control Committee and senda out a letter to 


request a position call; is that what you are saying? 


Was it a what? 
A standard practice. 
It was not standard to appoint a Control 
Committee, Itwould be standard from time to time 
to ask for positions, and that is standard on all 
exchanges, We did not do it very often because there 
was no reason to. 
fe) But other exchanges did ask for positions? 
Yes. A lot of the times it would be when you 
were coning down approaching the delviery month and they 
may only ask for that one month. 
ie) That would be because you might be concerned 
as to whether there was a corner or squeeze developing? 
A Like to ee if things were going to go out 
smoothly, yes. 
0 When you received Mr. Weinstein's let+¢ers 
in the beginning of September, you recall in his 


letter he was concerned about the concentration in the 
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